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PROCEEDINGS 

BEFORE  THE  SHERIFF  COURT  OF  GLASGOW, 

AND 

CIRCUIT    COURT    OF   JUSTICIARY, 

IN    Till:    SUMMARY    PROCESS    RAISED    AT    Til  IC     INSIANCE    OP     . 

Mr.  DUGALD   BANNATYNE, 

Ostensible  Partner  of  the  House  of 

iS0ovt  anD  Bannatpnes, 

Accountants  in  Glasgow  > 
ACJAINST 

Mr.  DAVID  MOLLISON, 

Sole  Representative  in  Scotland 
Of  the  House  of  Mollison,  Turnbull  and  Co. 

Wherein  the  inexpediency  of  any  interference  of  the  Civil  Pow- 
er with  the  Liberty  of  the  Press — and  the  dangerous  con- 
sequences that  must  infalHbly  result  to  the  Mercantile  and 
Landed  Interests,  from  electing  ag  Trustees  upon  Bankrupt 
Estates  those  who  divide  the  Emoluments  of  their  Office  with 
the  Agents  and  Cashiers  of  Banking  Companies, — arc  fully 
exemplified  and  illustrated  in  the  clearest  manner. 

ADDRESSF.D    TO    HIS  ROYAL    HIGHNESS 

THjE  REGENT, 

GEORGE  PRINCE  OF  WALES, 

As  Steward  of  Scotland,  and  High  Sheriff  of  her  various  Shires. 


By  DAVID  MOLLISON, 

MERCHANT  IN  GLASGOW. 


"  Let  it  be  impressed  upon  your  oxf/!  minds,  let  it  be  instilled  'iito  tl'Oif  of 
your  cliildren,  that  the  IJherty  of  tbe  Press  is  tlie  PallaJhim  of  all  tiie  Ci- 
vil, Political,  and  Religious  Rights  of  a  Briton.  Junius, 
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TO   HIS    ROYAL    HIGHNESS 

THE    REGENT, 

GEORGE   PRINCE  OF  WALES, 

Steward  of  Scotland,  Duke  of  Rothsay,  Earl  of  Carrick,  Baron 
of  Renfrew,  and  Lord  of  the  Isles. 

Sir, 

Ever  since  the  abolition  of  the  feudal  system,  and  the 
Union  of  the  Kingdoms  on  both  sides  of  the  Tweed,  your  il- 
lustrious predecessors  have  been  recognized  in  the  constitution 
of  the  country  as  hereditary  Prince  and  Stewards  of  Scotland 
and  High  Sheriffs  of  her  various  shires.  From  a  natural  infe- 
rence deduced  by  our  Legislators,  it  hath  always  been  held 
time  immemorial,  as  an  incontrovertible  position,  pecu- 
liar to  our  excellent  code  of  Laws,  that  a  superior  is  liable 
for  any  malversation  committed  by  his  inferior  servants  in  of- 
fice ;  and  should  therefore  at  all  times  lend  a  ready  ear  to  e- 
very  ground  of  complaint  against  them  that  does  not  appear  to 
be  brought  forward  from  frivolous,  vexatious,  or  malevolent 
causes.  In  the  firm  persuasion  that  it  will  be  found,  upon 
the  most  minute  inspection,  that  I  am  in  full  possession  of  a 
mens  coiiscia  recti  upon  tliis  occasion,  and  am  by  no  means 
actuated  by  any  improper  motives  j  but  on  the  contrary,  be- 
ing perfectly  conscious,  that  I  shall  only  be  fulfilling  a  bound- 
en  and  imperious  duty  to  my  patriotic  countrymen,  I  proceed 
with  alacrity,  to  lay  the  few  following  sheets  upon  the  subject 
of  the  Liberty  of  the  Press,  at  the  feet  of  your  Royal  High, 
ness. 

To  this  step  I  have  been  impelled  by  various  considerations, 
and  upon  many  accounts;  I  have  likewise  been  in  no  small 
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degree  emboldened  to  adopt  that  measure,  in  consequence  of 
the  topics  discussed  in  the  following  pages  being  so  well  un- 
derstood, and  having  also  been  so  ably  handled  in  such  a  mas- 
terly style,  upon  many  conspicuous  occasions,  by  that  august 
Prince,  who  hath  so  often  and  so  recently  declared,  in  the 
most  voluntary  manner,  that  whenever  he  should  ascend  the 
Throne  of  his  Fathers,  it  would  be  to  reign  only  in  the  hearts 
and  the  afFectio«s  of  his  subjects,  and  to  hold  the  Crown 
merely  as  a  trust  delegated  to  him  for  behoof  of  the  liberty, 
the  safety,  and  the  welfare  of  his  people. 

The  doctrine  inculcated  by  our  laws,  "  that  our  Prince 
ft  and  King  can  do  no  wro?igy'  is  admitted  by  the  subject 
without  reluctance.  We  separate  with  alacrity,  by  a  volun- 
tary analysis,  the  amiable,  good-natured,  and  indulgent  qualities 
of  the  Prince,  from  the  presumption,  the  folly,  or  the  imbecility 
of  his  servants  in  ofBce ;  hence  I  become  incapable  of  think- 
ing, or  allowing  myself  to  suppose,  even  for  a  moment,  that 
the  present  head  of  the  government,  as  the  High  Sheriff  of  the 
county  of  Lanark,  could  possibly  allow  or  countenance  a  di- 
rect invasion  of  those  original  rights  of  his  subjects,  on  which 
-all  their  civil,  political,  and  religious  liberties  depend.  Were 
it  possible  for  me  to  entertain  a  suspicion  so  derogatory  to 
the  character  of  your  Royal  Highness,  I  would  now  adopt  a 
style  of  remonstrance,  >^ry  different  indeed  from  the  humi- 
lity of  mere  representation. 

The  aggregate  aflections  of  the  British  nation  have  so 
long  dwelt  with  rapture  upon  the  private  virtues  of  their 
amiable  good  old  King,  that  they  naturally  anticipate  the 
happiest  result  from  the  energies  of  his  Son  and  Successor  in 
office  being  called  into  full  play :  from  which  they  are  so  much 
inclined  to  hope  great  things,  that  most  of  us  begin  almost 
to  believe  them  already  reali/;ed.  You  have  now  assumed 
the  reins  of  government,  with  a  declared,  and  I  doubt  not, 
a  sincere  and  determined  resolution,  of  giving  universal 
satisfaction  to  your  father's  subjects.  You  now  find  them 
pleased  with  the  novelty  of  a  young  Prince,  whose  mien 
and  countenance  promised  them  from  enrly  life  even  more 


than  his  words:  and  wc  will  be  found  upon  trial,  loyal  to 
your  Royal  Highness,  not  only  from  principle,  but  also  from 
affection.  Ours  is  not  merely  a  cold  profession  of  alle- 
giance to  the  first  Magistrate :  but  a  fixed,  and  almost  un- 
alterable regard,  and  animated  attachment  to  a  favourite 
Prince;  the  native  of  our  own  country,  whose  origin, 
rise,  and  progress,  have  been  the  offspring,  the  rmrture, 
and  the  growth,  of  our  highly  favoured  and  happy  Island. 

Although  no  splendid  title  sheds  its  lustre  around  the 
humble  name  of  the  obscure  individual  who  has  now  the 
honour  of  addressing  your  Royal  Highness: — Although  no 
illuminated  and  emblazoned  heraldic  monuments  grace  his 
unadorned  frontispiece,  or  title-page ;  yet  he  presumes  to 
hope,  that  such  will  not  be  found  any  obstacle  in  the  way 
of  these  few  sheets  meeting  with  a  ready  access  to  the  eye 
of  one  who  has  long  been  allowed  to  be  the  most  condescend- 
ing, affable,  and  polite  well-bred  Prince  in  Europe. 

That  the  productions  of  a  Scottish  merchant,  run  any 
hazard  of  being  spurned  with  disdain  from  the  Throne  of 
the  Prince  Regent,  he  humbly  conceives  to  be  almost  be- 
yond the  verge  of  possibility,  especially  when  it  is  recol- 
lected, that  this  Royal  Personage  hath  given  to  the  world 
at  large,  so  many  convincing  proofs  that  he  soars  in  a  region 
far  removed  beyond  the  reach  of  vulgar  and  illiberal  nation- 
al prejudices:  and  when  it  Is  considered,  that  from  the 
course  of  nature,  it  Is  to  be  expected  that  sooner  or  later, 
he  must,  in  all  probability,  bo  called  by  Divine  Providence 
to  wear  a  diadem  unsullied  by  any  restraints  or  restric- 
tions whatsoever,  whose  brightest  brilliants  will  sparkle 
with  the  undiminished  splei\dour  imparted  by  the  ships,  the 
colonics,  and  the  commerce,  of  the  united  Empire  of  Threat 
Britain  and  Ireland. 

Previous  to  the  accomplishment  of  such  an  Important  event, 
so  anxiously  desired,  and  looked  forward  to  with  the  utmost 
impatience  by  all  the  friends  and  followers  of  the  party 
of  the  Prince  Regent;  it  may  be  an  object  of  the  greatest 
importance  to  his  future  happiness,  for  him  to  employ  the 


presentj  in  leisurely  and  coolly  surveying  the  prominent 
features  of  the  various  professions  of  the  different  factions 
that  have  so  long  been  struggling  for  the  future  ascendency 
over  the  Councils,  the  measures,  and  the  affections  of  that 
gracious  Prince. 

That  there  is  a  mistaken  zeal  in  politics  as  well  as  in  reli- 
gion, cannot  be  disputed,  even  by  the  most  stupidly  ignorant, 
or  the  most  flagitiously  sceptical  of  mankind.  The  passions 
deeply  engaged,  become  totally  absorbed,  in  the  contempla- 
tion of  their  favourite  doctrines,  create  a  material  affection  in 
the  mind,  v<rhich  forces  us  to  love,  to  venerate,  and  even  to 
deiiy  the  cause  for  which  we  suffer.  By  persuading  others, 
we  convert  and  convince  ourselves,  beyond  the  possibility  of 
our  eyes  being  ever  opened  to  a  conviction  of  the  falsity,  or 
absurdity  of  the  fundamental  basis  of  the  slippery  hypothesis, 
upon  which  our  erroneous  political  or  religious  creeds  have 
unfortunately,  perhaps,  been  originally  founded;  growing 
with  our  growth,  waxing  stronger  and  stronger  every  day, 
with  the  increase  of  our  mental  and  corporeal  strength,  till 
they  have  become  matured  and  immoveably  fixed,  by  the  un- 
bending inflexibility  of  old  age. 

After  a  period  of  twenty  years,  durhig  which  the  whole 
welkin  of  the  united  Empire  of  Great  Britain  and  Ireland  has 
(ever  since  the  commencement  of  that  sanguinary  revolution 
which  hath  kindled  the  flame  of  discord  in  almost  every  cor- 
ner of  the  habitable  globe)  echoed,  re-echoed,  and  rung 
with  the  incessant  clamours  of  the  factious  and  discontented 
fire-brands  of  society,  arrogantly  usurping  to  themselves  the 
splendid  appellations  of  "  Friends  of  the  People,"  and  sworn 
<«  Enemies  to  Tyrants,  Tyranny  and  Oppression,"  whose 
delegates  met  under  cloud  and  covert  of  the  night  to  perpe- 
trate their  deeds  of  darkness  in  cellars  and  subterraneous  con- 
claves, for  the  purpose  of  corresponding  (uninterrupted 
and  undetected  by  the  vigilance  of  the  civil  power) 
with  the  partizans  of  a  Paine — a  Despard — and  many 
other  equally  infamous  characters  in  every  corner  of  Great 
Britain — "What  will   the  j^^'ct ended  Whigs  say?   How  must 


these  Demagogues  blush,  and  turn  pale,  when  they  are  in- 
formed that  all  the  insolence  of  office — the  arrogance, — the 
tyranny  and  oppression  illustrated  in  the  following  pages, 
for  the  purpose  of  being  exposed  to  the  gaze  and  execration 
of  the  world,  were  the  sole  act  and  deed  of  some  of  those  who 
formerly  wished  to  be  considered  as  the  leading  members  of 
the  Glasgow  Whig  Club — but  who  have  turned  their  backs 
upon  the  good  old  cause,  ever  since  they  began  to  partake 
of  the  loaves  and  the  fishes,  the  cheese-parings,  and  the  can- 
dle-ends of  office? 

That  the  character  of  a  public  body  ef  such  respectable 
men  as  the  genuine  Whigs,  may  not  suffer  wrongously  by  the 
wanton  folly,  tergiversation,  and  misconduct  of  a  few  obscure 
changeling  individuals;  it  is  proper  for  me  to  state  here,  in  jus- 
tice to  all  parties,  that  so  far  from  being  either  the  most  res- 
pectable for  character,  talents  or  wealth — some  of  the  names 
which  occasionally  are  made  to  figure  in  the  following  sheets, 
are  only  to  be  found  in  the  list  of  the  novi  homincsy  upstarts, 
who  have  risen  perhaps  from  a  dunghill,  who  have  neither 
birth,  rank,  education,  or  connections  to  boast  of,  and  who 
have  perhaps  experienced  all  the  various  vicissitudes  of  human 
life,  originating  in  a  state  of  the  most  humiliating  and  abject 
poverty. 

And  IS  it  possible  that  any  confidence  can  be  placed  in 
the  confederates  and  partizans  of  a  faction,  composed  of  such, 
or  similar,  characters; — men  who  before  they  are  faithful 
to  your  Royal  Highness,  as  the  head  of  the  Government, 
must  renounce  every  opinion,  and  betray  every  principle  of 
Church  and  StatCy  in  which  they  have  been  so  long  and  so 
effectually  confirmed  by  the  prejudices  of  habit  and  of  educa- 
tion ?  Whose  numbers  are  now  so  few  (owing  to  the  mist 
of  revolutionary  maxims  and  tenets  having  been  long  since 
dispelled  from  the  heated  imaginations  of  the  visionary 
followers  of  the  modern  Philosophers)  tliat  they  have  now 
been  obliged  to  give  up  the  boasted  principles,  and  far- 
famed  language  which  distinguished  them  as  a  parly.  Tiie 
zeal  of  such  men  begins  with  the  plausibility  of  hypocrisv. 


and  must  therefore  Conclude  with  the  Invariably  concomi- 
tant guilt  of  treachery. 

That  tlie  ear  of  your  Royal  Highness  may  long  be  a- 
verted  from  the  insinuating  poisonous  advices  of  such  menj 
— that  your  counsellors  may  be  composed  from  among  the 
chosen  few  of  the  select  band,  not  of  jnofcssionaly  but  of 
real,  instead  of  pseudo-pati-iots  : — men  who  adorn  the  splen- 
dour of  their  public  functions  with  the  lustre  arising  from 
the  virtues  and  the  graces  of  exemplary  morals,  and  unsul- 
lied private  characters — and  that  the  Family  of  your  Royal 
Highness  may  long  reign  over  a  free,  united,  and  happy 
people,  is  the  sincere,  the  ardent,  and  the  undisguised 
prayer  and  sentiments  of  him,  who  has  now  the  honour  to 
remain,  with  the  most  profound  respect, 

Your  Royal  Highness's, 

Most  faithful,  obedient. 

And  very  humble  Servant, 

DAVID  MOLLISON. 

Si.  Jndyexo*s  Square,         7 
Glasgo'^y  ^ibih  October i  »811.   3 


TO    THE   READER, 


,; ..  ,  In  consequence  of  the  Advertisement  wliich  appeared 
in  the  Glasgow  Chronicle  of  Saturday  tlie  19th  October,  an- 
nouncing some  anonymous  publication,  under  the  Title  of 
"  Abstract  of  a  New  Tragedy,"  &c. — a  report  hath  gone 
abroad  ascribing  to  Mr.  MoUison  the  merit  of  that  illegitimate 
Jeu  (VEsjorit. 

But  as  he  really  has  no  ambition,  to  strut  like  the  vain,  chat- 
tering and  foolish  bird,  in  borrowed  plumes — and,  moreover, 
as  he  doQS  not  wish  upon  any  account  whatever,  to  father 
other  folks  literary  offspring,  lest  he  should  some  day  or 
another  have  enough  to  do  with  his  own: — He  hopes  to 
convince  the  public  by  this  voluntary  disavowal  of  that  ec- 
centric production,  that  as.  he  never  so  much  as  even  heard 
of  such  a  thing  being  in  agitation,  until  it  was  advertised 
and  sold  in  the  booksellers'  shops: — so,  it  is  simply  impossi- 
ble, that  he  could  have  been  either  art  and  part,  or  aiding  and 
abetting  in  the  compilation  of  either  the  Play  or  Farce  now 
given  to  the  world,  or  be  reduced  to  the  meanness  arising 
from  a  cowardly  denial  of  his  own  productions; — for  which, 
thank  Heaven!  he  is  in  possession  of  too  much  natural  cou- 
rage, and  mental  intrepidity! 

But  as  facts  are  much  more  convincing  than  mere  asser- 
tions, he  shall  only  now  add  (without  the  smallest  inten- 
tion of  producing  any  invidious  comparisons)  for  the  sa- 
tisfaction of  all  who  feel  concerned,  that  as  the  world  may 
perhaps  be  very  soon  favoured  with  not  a  little  more  of  both 
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his  prose  and  poetry,  upon  similar  subjects,  the  discerning 
part  of  the  public  will  then  have  an  opportunity  of  judging 
for  themselves,  ot  his  candour,  or  insincerity  upon  the  pre- 
sent occasion ;  as  his  compositions,  will  be  found,  in  all 
probability,  to  differ  not  a  little  in  style  and  structure  from 
those  of  the  anonymous  Gentleman's. 

It  is  but  justice  also  to  his  Agents,  Printers,  and  Pub- 
lishers, to  state  here  in  the  most  explicit  manner,  that  as 
his  own  judgment  is  paramount  at  all  times  with  him,  to 
that  of  any,  or  even  of  all  those  whom  he  employs,  so  neither 
of  them  should  be  considered  as  morally  responsible  for  either 
the  originality,  the  taste,  the  arrangement,  or  the  contents  of 
any  part  of  his  productions;  for  these  (except  the  mere  tech- 
nical superstructure)  entirely  emanate  from  his  own  ideas 
and  principles,  which  are  of  too  independent  a  nature,  to  be 
subservient  to  the  views  of  any  individual  or  faction  in  the 
kingdom. 


PROCEEDINGS 

IN  THE 

SHERIFF   COURT  OF  GLASGOW, 

IN  THE  SUMMARY   PROCESS, 

DUGALD   BANNATYNE  AND  OTHERS, 

AGAINST 

DAVID  MOLLISON. 


14th  September,  1811. 

Unto  the  Honourable   the   Sheriff-Depute    of  Lanarkshire 
and  his  Substitute, 

The  Petition  of  Dugald  Bannityne,  James  Gibb, 
William  Scott,  and  Robert  Craig,  all  Mer- 
chants in  Glasgow, 

Humbly  Sheweth, 

1  HAT  the  Petitioner,  Dugald  Bannatyne,  was,  upon 
the  second  day  of  January  last,  elected  Trustee  upon  the 
sequestrated  estate  of  David  and  Patrick  Moliison,  merchants 
in  Glasgow,  and  upon  the  seventh  day  of  February  last,  he  was 
in  like  manner  elected  Trustee  upon  the  sequestrated  estate 
of  Crawford,  David,  and  Patrick  Moliison,  merchants  there, 
in  which  offices  he  was  afterwards  confirmed  by  the  Court 
of  Session,  and  the  other  Petitioners  were,  in  the  ordinary- 
course  of  the  proceedings  under  the  said  sequestration, 
elected  Commissioners  upon  the  said  estates. 
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That  ever  since  their  appointment  to  these  offices  the  Peti- 
tioners have  done  every  thing  in  their  power  to  discharge  their 
respective  duties  with  fidehty  and  propriety,  and  to  the  en- 
tire satisfaction  of  their  numerous  constituents ;  but  in  place 
of  receiving  that  assistance  from  David  Molhson,  one  of 
the  bankrupts,  who  resides  in  Glasgow,  which  the  Petitioners, 
were  well  entitled  to  expect,  he  has,  for  a  considerable  time 
past,  been  conducting  himself  in  a  manner  personally  insult- 
ing to  the  Petitioners,  highly  prejudicial  to  the  interests  of  his 
creditors,  and  more  than  sufficient  to  create  suspicions  of 
the  integrity  of  his  conduct-,  and  with  the  view  of  deter- 
ring the  Petitioners  from  the  continuance  of  a  faithful  dis- 
charge of  their  duty,  he  has  thought  proper,  within  these 
few  days  past,  to  print,  publish,  and  circulate,  or  to  cause 
to  be  printed,  published,  and  circulated,  a  false,  wicked, 
and  atrocious  libel,  dated  June,  1811,  and  consisting 

of  nine  folio  pages,  a  copy  of  which  is  herewith  produ- 
ced, charging  the  Petitioners  not  only  with  the  improper 
management  of  the  said  bankrupt  estates,  but  otherwise 
reflecting  in  the  most  scandalous  and  defamatory  manner, 
upon  their  general  conduct  and  character,  and  as  far  as  in 
his  power,  holding  up  the  Petitioners  to  the  world  to  ridicule, 
-Scorn,  and  contempt. 

That  such  conduct  upon  the  part  of  the  said  David  Mol- 
lison  is  highly  criminal,  and  aggravated  in  a  great  degree, 
from  the  relative  situation  in  which  he  stands,  as  one  of  the 
bankrupts,  to  the  Petitioners,  under  the  process  of  sequestra- 
tion foresaid;  and  unless  immediately  put  a  stop  to,  would 
prove  subversive  of  all  good  order,  produce  the  most  mis- 
chievous effects  to  society,  and  be  particularly  injurious  to  tlic 
interests  of  his  suffering  creditors: — On  which  account,  the 
Petitioners  have  been  advised  to  make  the  present  application. 

May  it  therefore  please  your  Lordship,  to  appoint 
this  Petition  to  be  intimated  to  the  said  David  Mol- 
llson,  by  serving  him  with  a  Copy  thereof,  and 
of  the  deliverance  to  follow  hereon,  and  ordain  him 


to  lodge  answers  thereto,  within  a  short  space ;  and 
upon  resuming  consideration  thereof,  with  or  with- 
out answers,  to  find  that  the  said  David  MoUison 
has  been  guilty  of  a  high    criminal   offence  against 
the  Petitioners,  in  the    execution  of  their  duty,  in 
having  printed,  published,  and  circulated,  or  caus- 
ed to  be  printed,  published,  and  circulated,  the  pa- 
per or  libel  before  referred  to,  and  to  inflict  such 
a  punishment  upon  him  therefore,  by  fine  or  im- 
prisonment, as  the  extraordinary  circumstances  of 
the  case   may  require :    And  in  the   meantime,  to 
interdict   the  said  David  Mollison  from    printing, 
publishing  and  circulating,  or  causing  to  be  printed, 
published,  and  circulated,  any  libel  or  charge  what- 
ever, directly  or  indirectly  reflecting  upon  the  con- 
duct and  character  of  the  Petitioners  in  the  manage- 
ment of  the  said  estates,   or  for  any  other    cause 
whatsoever;   without  prejudice  always  to   the  said 
David  Mollison  his  seeking  redress  for  any  alleged 
injury  which  he  may  have  sustained  from  the  con- 
duct of  the  Petitioners,  by  a  legal  appeal  to  a  compe- 
tent Court,  in  any  shape  which  he  may  be  advised ; 
and  without  prejudice  also  to  the  Petitioners'  right 
of  action  for  indemnification  against  the  printers,  ven- 
ders, and   circulators,    and  all   others  concerned  in 
the  printing,  publishing,  and  circulating  the  libel  a- 
foresaid. 

According  to  justice. 
(Signed,) 

ALEX.  JVX^GRIGOR, 

,  Proc.  for  the  Petitioners  conform  to  Mandate, 


Upon  the  above  Petition  the  following  deliverance  was 
given. 

Having  considered  the  Petition,  appoints  the  same  and  this 
deliverance  to  be  intimated  to  the  within-mentioned  David 
Mollison,  by  serving  him  with  a  copy  thereof,  and  ordains  him 
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tt)  lodge  answers  thereto  in  the  hands  of  the  Clerk  of  Court 
within  forty-eight  hours  after  such  service,  with  certification : 
And  in  the  meantime  grants  interdict  against  the  said  David 
Mollison  his  of  new  publishing  and  circulating,  and  continuing 
to  publish  and  circulate  the  libel  mentioned  in  the  petition, 
until  the  future  orders  of  Court. 
(Signed) 


Glasgow,  > 

14th  Sept.  1811,  R.  S.5 


R.  HAMILTON. 


16th  Sepember,  18 U. 

ANSWERS 

(under  protestation) 
For  DAVID  MOLLISON, 
To  the  Petition  for  Dugald  Bannatyne,  James  Gibb, 
William  Scott,  and  Robert  Craig. 

Under  Protestation  that  the  Respondent  shall  not  be  held 
as  recognising  your  Lordship's  power  to  try  matters  of  scan- 
dal, or  that  he  is  bound  to  answer  to  the  present  complaint 
and  interdict,  he  begs  leave  to  state  what  occurs  to  him  upon 
both. 

In  the  first  place,  he  apprehends  your  Lordship  is  not  com- 
petent to  try  matters  of  scandal  or  defamation,  as  these  causes 
properly  belong  to  the  Commissary  Court,  or  Court  of  Ses- 
sion *. 

2d.  If  the  Petitioners  meant  to  prosecute  the  Respondent 
for  defamation,  upon  the  printed  paper  referred  to,  it  is  not 
competent  to  do  this  in  the  form  of  a  siunmary  complainty 
but  only  in  tlie  form  of  a  regular  libel,  upon  the  ordinary  in- 

•  ErskineB.  1.  T.  5.  §30. 


dticiiVy  so  as  the  Respondent  may  have  the  time  allowed  him 
by  law  for  preparing  proper  defences. 

ad.  That  although  the  printed  paper  is  referred  to,  and  al- 
though the  petition  concludes  that  the  Respondent  shall  be 
found  guilty  of  a  high  criminal  offence^  yet  no  part  whatever 
of  the  paper  is  quoted  or  pointed  out,  so  as  the  Respondent, 
or  any  person  can  know  in  what  the  alleged  ofFence  or  high 
crime  consists,  neither  is  any  offence  or  crime  whatever  spe- 
cified, except  it  be  merely  the  printing  and  publishing  of  said 
paper,  which,  so  far  from  being  an  ofFence,  may  have  been  a  me- 
ritorious act.  For,  were  this  the  place,  the  Respondent  could 
show,  that  the  Petitioner  Mr.  Bannatyne,  has  not  only  been 
acting  oppressively  towards  the  Respondent,  by  withholding 
his  aliment  in  the  face  of  a  resolution  of  the  creditors,  but  has 
been  depriving  the  Respondent  of  all  access  to  his  books  and 
papers.  Not  only  so,  but  that  in  order  to  get  the  ofBce  of 
Trusteeship,  he  wrote  a  private  letter  to  the  Respondent,  of-r 
fering  to  procure  a  settlement  between  him  and  his  creditors, 
which  his  connection  with  Mr.  More  of  the  Royal  Bank,  could 
enable  him  to  force  the  creditors  into. 

4th.  That  if  the  Petitioners  had  considered  that  they  havo 
received  any  injury  from  the  printing  or  publishing  of  said  pa- 
per, they  would  naturally  have  concluded  for  damages  or  an 
assythment;  but  the  application  is  merely  raised  for  gratifying 
resentment  and  private  pique,  and  in  order  to  get  the  Re- 
spondent punished  by  fine  or  imprisonment. 

Sth.  That  the  prayer  of  the  Petition,  craving  that  the  Re- 
spondent shall  be  interdicted  from  printing,  publishing,  and 
circulating  "  any  libel  or  charge  whatever,  directly  or  indi- 
«  rectly  reflecting  upon  the  conduct  and  character  of  the  Peti- 
«  tioners  in  the  management  of  the  said  estates,  or  for  any 
«  other  cause  whatever,"  is  palpably  absurd.  Because,  while 
it  craves  an  mterdict  against  the  Respondent  from  publishing 
something  that  is  in  the  womb  of  futurity,  it  leaves  the  Re- 
spondent himself  to  be  judge  of  that  publication,  whether  or 
not  it  falls  under  the  description  of  what  is  interdicted.  In 
short,  the  Petitioners  might  as  well  crave  that  the  Respondent 


shall  be  Interdicted  from  opening  his  mouth,  or  speaking  to 
any  person,  as  to  the  manner  in  which  the  Petitioners  are  ma- 
naging the  Respondent  and  his  creditors'  affairs,  to  whom  he 
has  denied  all  access  to  his  books,  as  stated  in  the  protests 
taken  on  that  occasion. 

6th.  That  as  the  Petition  does  not  crave  any  Interdict 
against  repi'inting  or  republishing  these  papers,  of  which  /u^o 
editions  have  already  been  printed  and  circulated,  and  as 
the  interdict  that  has  been  granted,  solely  refers  to  that  paperj 
the  interdict  of  course,  is  ultra  petitus  of  the  Petition. 

7th.  That  the  respondent  apprehends  that  until  a  paper  be 
actually  found  a  libel,  it  is  not  competent,  and  indeed  is  to- 
tally inconsistent  with  the  liberty  of  the  press,  to  interdict 
its  publication;  seeing,  that  were  such  interdicts  granted, 
the  greatest  acts  of  oppression  might  be  committed  against 
individuals,  and  the  greatest  injury  done  to  the  public,  by  sup- 
pressing information  in  which  they  were  deeply  interested, 
till  it  was  too  late ;  and  when,  after  all,  the  paper  might  not 
be  found  to  be  hbellous.  In  short,  the  Respondent  conceives, 
that  the  present  interdict  not  only  prejudicates  a  question  as 
to  alleged  defamation,  that  is  not  before  the  Court,  at  least  in 
an  admissible  shape,  but  is  an  invasion  of  the  liberty  of  the 
press,  and  inconsistent  with  the  constitution  of  this  free  coun- 
try. 

It  is  therefore  hoped  that  your  Lordship  will  not  hesitate  to 
dismiss  the  present  Petition  as  informal  and  incompetent, — 
to  recall  the  interdict,  and  to  find  the  Respondent  entitled  to 
his  expences. 

In  respect  whereof,  &c. 

(Signed)      DAVID  MOLLISON. 

ALEX.  CAMPBELL,  Pro' 


REPLIES 

For  Messrs.  Dugald  Bannatyne,  James  Gibd,  Willia>4 
Scott,  and  Robert  Craig, 

TO 

The  Answers  for  David  Mollison. 

Although  the  Defender  has  stated  a  variety  of  objections 
to  the  present  complaint,  the  Pursuers  apprehend,  that  it  will 
be  doing  him  no  injustice  to  class  and  consider  the  whole 
of  these  under  two  distinct  heads.  1st,  Whether  the  pub- 
lication now  complained  of,  is  of  that  wicked  and  atrocious 
nature  described  in  the  complaint?  And  2d,  Whether  it  is 
competent  for  your  Lordship  to  take  cognizance  of  such  an 
offence,  and  to  punish  the  Author  in  the  summary  manner 
now  demanded. 

For  the  right  understanding  of  both  these  questions,  it  ap- 
pears to  tiie  Pursuers  to  be  proper,  in  the  first  place,  to  take 
a  general  view  of  the  relative  situation  of  the  parties.  And 
in  order  that  the  Defender  may  have  every  justice,  they  shall 
endeavour,  in  their  narrative,  to  detail,  as  candidly  as  they 
can,  the  causes  which  seem  to  have  occasioned  the  outrage- 
ous and  criminal  conduct  now  complained  of. 

The  Defender,  Mr.  Mollison,  caried  on  a  manufacturing 
business  in  Glasgow  for  a  considerable  time  in  co-partnership 
with  his  Brother,  under  the  firm  of  David  and  Patrick  Mol- 
lison. These  Brothers  afterwards  thought  it  expedient  to 
establish  an  agency  or  commission  house  at  Cadiz,  and  assum- 
ed as  a  partner  a  Mr.  Turnbull,  who  then  acted  as  their 
iClerk.  By  the  agreement  between  them,  Patrick  Mollison, 
and  this  Mr.  Turnbull  were  to  take  charge  of  the  concerns 
of  the  co-partnership  at  Cadiz,  while  David  Mollison  the  pre- 
sent Defender,  was  to  manage  their  concerns  in  Glasgow. 

In  pursuance  of  this  agreement,  young  Mollison  and  Mr. 
Turnbull  embarked  for,  and  established  themselves  at  Cadiz, 
Avhere  they  did  business  to  a  considerable  extent,  under  the 
firm   of  Mollison,  Turnbull  and  Co.     But  in  a  short  time 
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afterwards,  a  third  concern  was  formed  by  the  two  MoUisons 
in  Britain,  in  which  they  assumed  as  a  partner  their  Brother, 
Crawford  MoUison  of  London,  and  which  had  for  its  object, 
the  purchasing  of  goods  in  Britain,  and  consigning  these  to 
MolHson,  Turnbull  and  Co.  at  Cadiz,  for  sale.  These  dif- 
ferent concerns,  however,  lasted  but  for  a  short  time.  A  com- 
mission of  bankrupt  was  taken  out  by  his  creditors  against 
Mr.  Crawford  MoUison  in  London,  and  the  company  estates 
of  D.  and  P.  MoUison,  and  of  C.  D.  and  P.  MoUison  in  Scot- 
land, were  successively  put  under  sequestration,  and  the 
Petitioner  Mr.  Bannatyne  duly  elected  and  confirmed  Trustee 
thereon. 

For  some  time  after  his  appointments  to  these  offices,  Mr. 
Bannatyne  had  no  occasion  to  be  dissatisfied  with  the  con- 
duct of  Mr.  MoUison,  the  present  Defender.  On  the  con- 
trary, he  manifested  both  by  his  words  and  actions,  an  ar- 
dent desire  to  give  every  assistance  in  the  management  and 
winding  up  of  the  bankrupt  estates,  and  repeatedly  expressed 
his  regret  for  having  been  the  cause  of  injuring  such  a  nu- 
merous body  of  creditors,  as  these  different  concerns  unfor- 
tunately had,  by  his  rash  and  ill-concerted  speculations.  But 
after  the  other  three  Petitioners,  who  are  considerable  credi- 
tors of  the  bankrupts,  were  elected  Commissioners  upon  the 
sequestrated  estate,  and  when  it  was  considered  expedient  by 
them  and  the  Trustee,  to  send  a  proper  person  to  Cadiz  to 
look  after  the  property  ^of  the  bankrupts  there,  and  where 
unfortunately  the  greatest  part  of  it  was  situated,  the  Defend- 
er, all  at  once,  changed  his  mode  of  conduct,  and  in  place  of 
granting  that  assistance  for  tlie  benefit  of  his  creditors,  which 
his  interest,  but  above  all,  his  duty,  imperiously  demanded; 
or  conducting  himself  with  that  propriety  and  moderation  to- 
wards the  Petitioners,  ■which  their  public  situation  entitled 
them  to  expect,  he  thought  proper  to  evince  the  most  marked 
disregard  to  the  interest  of  his  creditors;  an  obvious  inten- 
tion of  usurping  the  controul  and  management  of  the  bank- 
rupt estate ;  and  of  deterring  the  Petitioners^  from  the  faithful 
execution  of  their  duty,  by   the  most  gross  and  malignant 


abuse  of  their  characters,  and  total  misrepresentation  of  their 
conduct. 

As  already  mentioned,  when  it  was  resolved  by  the  Trustee 
and  Commissioners  upon  these  bankrupt  estates,  to  send  a 
person  to  Cadiz  to  look  after  the  property  of  the  creditors 
there,  the  present  Defender  insisted  that  a  Mr.  Doig,  who  had 
been  his  Clerks  should  be  chosen  for  the  purpose.  The  Peti- 
tioners, however,  were  not  exactly  of  this  opinion,  and  accord- 
ingly they  joined  with  several  others  interested  in  the  concerns 
of  Mollison,  TurnbuU  &  Co.  at  Cadiz,  in  choosing  and  send- 
ing out  a  Mr.  Carrick,  a  respectable  merchant  in  Glasgow, 
to  act  as  attorney  for  them.  In  place,  however,  of  acquies- 
cing in  tins  resolution  of  the  Trustee  and  Commissioners  in 
this  appointment,  who  could  not  possibly  have  any  other  mo- 
tive by  it  than  to  serve  the  general  interest  of  his  creditors, 
the  Defender  was  pleased  to  intimate  his  displeasure  in  the 
formidable  shape  of  an  instrument  of  protest,  holding  the  Pe- 
titioners as  responsible  to  him  for  the  fatal  consequences  which 
he  predicted  would  inevitably  result  from  their  rash  election. 

Athough  such  a  measure  as  this  protest,  under  the  circum- 
stance now  mentioned,  might  just  as  well  have  been  treat- 
ed with  the  contempt  it  inspired,  the  Petitioners  consider- 
ed it  their  duty  -to  submit  their  proceedings  to  a  general 
meeting  of  the  creditors.  Accordingly  of  this  date,  such 
meeting  was  held,  when  the  Petitioners  stated  what  had  been 
resolved  on  regarding  Mr.  Carrick,  and  submitted  the  sche- 
dule of  protest  which  had  been  taken  by  the  Defender,  to 
their  consideration ;  when  the  meeting  approved  of  "  Mr,  Ban- 
"  natyne's  conduct  regarding  the-  appointment  of  Mr.  Carrick 
"  to  go  to  Cadiz,  and  express  their  disapprobation  of  Mr. 
"  Mollison's  taking  the  protest  referred  to  in  the  Report,  or 
"  at  all  interfering  in  the  management  of  the  bankrupt  estate, 
«  except  when  he  is  called  upon  by  the  Trustee  and  Com- 
«'  missioners  for  that  purpose,  to  whom  they  remit  in  case  of 
«'  any  further  improper  interference  upon  Mr.  Mollison's  part, 
»'  to  consider  of  the  expediency  of  withdrawing  the  protec- 
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«  tion  and  allowance  presently  granted  to  Mr.  Molllson,  and 
*f  to  act  thereanent  as  they  may  see  cause." 

The  Defender  now  finding  that  the  Petitioners'  conduct 
had  met  with  the  approbation  of  their  constituents,  and  that 
his  favourite  measure,  of  sending  out  his  Clerk  to  Cadiz  was 
not  considered  a  measure  of  expediency,  publicly  announced 
his  determined  resolution,  notwithstanding  his  bankrupt  state, 
of  sending  out  Mr.  Doig  at  his  own  expence  to  Cadiz;  and 
with  the  view  of  furnishing  him  with  such  accounts  and  do- 
cuments from  the  books  of  the  bankrupt  company  kept  at 
Glasgow,  as  he  thought  proper,  the  Defender  had  tlie  teme- 
rity to  make  a  formal  demand  upon  the  Petitioner,  Mr.  Ban- 
natyne,  for  access  to  these  books  -,  but  having  been  denied  this, 
he  got  his  father  to  make  a  similar  demand,  which  was  in  like 
manner  refused.  All  this,  however,  did  not  prevent  the  De- 
fender from  actually  sending  Mr.  Doig  to  Cadiz:  for,  in  a 
short  time  after,  this  favourite  missionary  was  dispatched  to, 
and  is  now,  or  was  lately,  at  Cadiz ! ! 

The  Petitioners  have  now,  they  think,  given  your  Lordship 
a  tolerable  view  of  the  relative  situation  in  which  the  parties 
stand  to  each  other,  with  the  cause,  so  far  as  they  can  discover, 
of  the  Defender's  hostility  to  them.  And  they  shall  now  pro- 
ceed to  show  that  this  hostility  is  not  warranted  In  Itself,  from 
any  misconduct  of  theirs,  and  has  been  carried  by  the  pub- 
lication now  complained  of,  to  a  most  wicked  and  criminal 
extent. 

Your  Lordship  is  sufliciently  informed  that  the  appoint- 
ment of  a  Trustee  upon  a  sequestrated  estate  must  necessa» 
rily  receive  the  sanction  and  solemn  confirmation  of  the  Su- 
preme Court.  That  the  proceedings  of  such  Trustee  behove  to 
be  regulated  by  the  provisions  of  the  bankrupt  statute,  and 
«  that  he  is  at  all  times  amenable  to  the  Court  of  Session 
**  by  summary  application,  to  answer  for  his  conduct  at  the 
"  instance  of  any  party  interested."  Now,  If  the  Defender, 
or  any  other  person  conceived  himself  aggrieved  by  the  pro- 
ceedings of  the  Petitioners  in  the  management  of  the  present 
bankrupt  estate,  the  statute  under  which  they  act  has  plain- 
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\y  prescribed  the  remedy." — A  summary  «  application  to 
**  the  Court  of  Session."  And  the  Petitioners  have  no 
doubt,  that  if  the  Defender  really  had  any  well-grounded  ob- 
jections to  the  Petitioners'  conduct,  lie  would  long  before 
now  have  been  advised,  and  had  recourse  to  this  legal  re- 
medy. But  this  he  has  not  done,  conscious  of  the  proprie- 
ty of  the  Petitioners'  conduct,  and  equally  conscious  of  the 
Impropriety  of  his  own ;  but  with  the  view  of  deterring  the 
Petitioners  from  the  execution  of  their  duty,  and  disturbing 
the  management  of  the  bankrupt  estate,  he  has  conceived  it 
better  to  publish  and  circulate  in  the  world  the  libel  in  ques- 
tion, trusting  that  the  vehemence  of  his  abuse,  will  pass  for 
argument,  and  his  unsupported  averments  be  received  for 
truth;  whereas,  before  the  Supreme  Court  something  might 
have  been  considered  indispensible,  before  the  Petitioners 
could  have  been  found  guilty  of  having  betrayed  their  duty, 
>nd  sactificed  the  interest  of  their  constituents. 

It  would  be  a  tedious,  and  very  painful  task,  to  go  over 
every  part  of  this  publication,  which  contains  matter  highly 
injurious  to  the  character  and  conduct  of  the  Pursuers.  In- 
deed, such  a  publication  although  It  had  been  conceived  in 
much  less  offensive  terms,  Is  in  itself  exceedingly  reprehensi- 
ble, considering  that  It  could  have  no  other  object  than  to  In- 
fluence the  Petitioners  In  the  management  of  the  bankrupt 
estate,  and  to  render  their  proceedings  subservient  to  the  De- 
fender's pleasure;  whereas  the  Pursuers  conceive  It  to  be  the 
duty  of  a  Trustee  to  administer  the  affairs  of  the  estate  com- 
mitted to  him  with  the  same  purity  with  which,  to  our  hon- 
our and  profit,  the  laws  of  this  country  are  so  admirably  ad- 
ministered, and  that  any  attempt  to  corrupt  the  administration 
of  the  one.  Is  equally  criminal  with  an  attempt  to  corrupt 
the  administration  of  the  other. 

If  the  Pursuers  are  right  in  this  view  of  the  subject,  it  is 
surely  unnecessary  to  give  at  length  the  offensive  passages  of 
this  publication.  It  is  sufficient  to  say,  that  In  the  first  page 
of  it,  the  Commisioners  are  said  to  be  acting  under  the  secret 
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influence  of  the  Trustee; — one  of  them  is  described  «  as  evi- 
dently not  a  Gentleman ;" — another  as  the  confidential  friend 
of  a  fellow  who  is  about  to  be  publicly  prosecuted  for  having 
decoved  the  Defender's  Partner  into  a  diabolical  conspiracy  to 
defraud  him; — and  the  Pursuer,  Mr.  Bannatyne,  is  accused 
*(  of  malversation  in  office ;" — in  the  second  page,  he  is  said  to 
carry  his  point,  in  general,  by  manoeuvres,  stratagems,  and  sub- 
terfuges ; — and  in  the  sixth  page,  he  thus  commences  a  letter 
addressed  to  "  Dugald  Bannatyne,  merchant,  Glasgow." 
«  My  reasons  for  declining  to  add  to  your  name  in  future 
<«  the  common-phce  title  of  courtesy  that  I  have  hitherto 
«  annexed  to  it,  when  I  considered  you  worthy,  perhaps,  of 
<«  the  designation  which  discriminates  a  Gentleman  from  the 
«  canailli'i  will  be  most  easily  accounted  for  by  your  recenit 
<f  singular  conduct,  superadded  to  the  contents  of  this  letter. 
«  I  have  again,  Sir,  to  notice,  the  delivery  from  you  of  a  paper 
«  similar  to  that  which  drew  down  the  indignation  expressed 
<*  in  my  animadversions  of  date  the  19th  instant:  but  couch- 
<*  ed  in  terms,  and  containing  threats,  and  even  reflections 
«  upon  my  conduct,  which  no  Gentleman  of  any  respect- 
<*  ability  could  possibly  pocket,  without  considering  such 
«<  an  infamous  production  proceeding  from  a  cabalj  whose 
«<  united  aggregate  talents  would  scarcely  do  credit  even  to  that 
<«  ridiculous  species  of  creatures,  so  ludicrously  delineated,  and 
«»  so  universally  known  under  the  appellation  of  Dean  Swift's 
«*  Yahoos!"  And  in  another  part  of  the  same  letter  he  says, 
«<  My  friends  have  resolved  to  be  equally  active  in  endea- 
«  vouring  to  have  you  tried  by  a  special  jury  of  honest,  hon- 
«»  Durable,  and  independent  merchants  and  should  they  suc- 
"  ceed  in  getting  you  cognosced  and  set  aside  as  unfit  and  un- 
«  worthy  to  be  intrusted  in  future  with  the  management  of 
«  the  estates  of  C.  D.  and  P.  Mollison,  I  shall  consider  it  my 
*'  duty,  however,  in  the  true  spirit  of  Christian  charity,  to 
"  heap  coals  of  fire,  as  it  were,  upon  the  heads  of  my  ene- 
"  mies,  by  getting  them  recommended  as  speedily  as  possi- 
<«  ble  to  the  most  commodious  apartments  that  may  be  soon- 
"  est  fitted  up  in  the  ward  appropriated  for  the  reception 
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«  of  male-paticnta  of  the  lower  ranks,  since  I  happen  (fortu- 
«  nately  for  this  purpose)  to  be  a  five  guinea  subscriber  to 
"  the  Glasgow  Lunatic  Asylum." 

In  the  eighth  page  of  this  publication,  the  Defender  accuses 
the  Pursuer,  Mr,  Bannatyne,  in  writing  the  letter  therein  re- 
ferred to,  of  beiiig  "  almost  as  culpable  and  unpardonable  as 
"  an  offer  from  a  Senator  of  the  College  of  Justice  to  com- 
«  pound  a  felony  with  a  criminal,  in  return  for  a  bribe*'* 
and  of  having  aided  fwo  persons  there  referred  to  in  defrauding 
their  creditors. 

In  the  last  page  of  this  publication  there  is  a  letter,  wherein 
it  is  said    that   Mr.    Bannatyne  «  has  been  persecuting  the 
"  Defender  to  the  death,  for  no  other  reason  that  I  can  learn 
«  or  discover,  than  that  Mr.  Mollison  has  been  endeavouring 
"  to  get  his  foreign  aflairs   superintended  by  a  person  who  is 
"  well  acquainted  with  them,   and   by  which  Mr.  Bannatyne 
'<  may  be  disappointed  in  fingering  a  very  large  commission." 
Whether  this  last  letter  was  written  by  the  person  whose 
name  appears  at  the  bottom  of  it  the  Pursuers  cannot  say; 
but  for  the  honour  of  the  profession  of  the  Gentleman  to 
whom   it  is  addressed,  it  is  to  be  hoped,  that  if  such  a  Jet- 
rter  was  really  sent,  it  would  be  received  and  read  with  that 
mixture  of  contempt  and  indignation  which   it  could   scarcely 
fail  to  inspire.     Indeed,  this  appears  pretty  obviously  to  have 
been  the  case;  '*  for  this  most  fit  person  in  Edinburgh"  to 
assist  Mr.  Mollison  as  Counsel,  and  «  rescue  him  from  the 
"  paws  of  Mr.  Bannatyne,"  docs  not  seem  to  have  seen  it  ex- 
pedient for  Mr.   Mollison  to  resort  to  the   Court  of  Session 
for  redress ;  and  the  Pursuers  cannot  think  so  little  of  any  «  ad- 
vocate,"   whatever  they  may  do  of  some  inferior  agents,  as  to 
suppose  that  he  would  either  have  encouraged  or  recommend- 
ed the  publication  of  the   present  lij^cl,  as  a  surer  way  of  ac- 
complishing what  could  not  be  obtained  in  a  court  of  law  by 
fair  and  honourable  means. 

The  Pursuers  will  not  detain  your  Lordship  longer  by  any 
further  extracts  from,  or  remarks  on,  the  pubJication  com- 
plained of.     Whether  the  atrocious  and  malignant  spirit  dif- 
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fused  throughout,  or  the  criminal  motives  and  tendency  so 
conspicuous  in  the  whole  of  it,  are  considered — it  is  impossible 
to  view  this  publication  in  any  other  light  than  as  an  illegal  at- 
tempt to  deter  the  Pursuers  from  the  execution  of  their  duty 
in  the  administration  of  the  affairs  of  the  bankrupt  estates,  and 
3S  otherwise  highly  prejudicial  to  their  general  conduct  and 
character. 

The  Pursuers  will  now  proceed  to  consider  the  second 
question,  which,  in  the  outset  of  this  paper,  they  proposed  to 
discuss,  namely.  Whether  it  is  competent  for  your  Lordship 
to  take  cognizance  of  the  offences  now  complained  of,  and  to 
punish  the  author  in  the  summary  manner  now  demanded? 
And  although  the  Pursuers  allow  that  this  is  a  question  of 
importance,  yet  they  do  not  consider  it  one  of  much  difficul- 
In common  or  ordinary  cases  of  slander,  the  Commissaries 
have  no  doubt  been  resorted  to,  as  the  Court  in  which  repa- 
ration the  most  suitable  to  this  sort  of  injury,  and  most  ac- 
ceptable to  the  party  injured,  has  been  most  easily  obtained. 
But  still,  the  Commissaries  have  no  private  or  exclusive  juris- 
diction in  such  cases,  and  numerous  instances  could  be  conde- 
scended on  where  such  actions  have  been  sustained  by  the 
Judge  Ordinary,  and  by  the  Court  of  Session  in  the  very  first 
instance.  This  point,  however,  has  been  long  ago  set  at  rest 
by  the  decision  of  the  Supreme  Court,  in  the  case,  Hamilton 
agsinst  Arbuthnot,  decided  upon  the  19th  June,  1  T50y  where 
it  was  found  that  an  action  of  damages  for  "  a  verbal  injury 
"  was  competent  before  the  Baillics  of  Edinburgh  *." 

But  this  is  not  an  action  of  ordinary  slander,  or  merely  for 
a  verbal  injury,  having  for  its  object  reparation  by  a  decree 
for  damages,  or  by  a  palinode.  It  is  an  action  altogether  dif- 
ferent, and  of  a  more  criminal  nature,  where  the  Defender  is 
charged  with  a  real  and  substantial  injury,  in  having  printed, 
published,  and   circulated,  the  wicked  and  atrocious  libel  in 

•^  Fr.c.  Coll.   I9th  June,  1750^ 
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questloiji  for  the  purpose  of  deterring  the  I'ursuers  from  the 
execution  of  their  duty  in  the  management  of  the  bankrupt 
estates,  and  influencing  their  conduct  in  the  conscientious  ad- 
ministration of  the  offices  with  which  they  have  been  in- 
vested;— than  which  nothing  ahnost  can  be  imagined  more 
criminal. 

If  this  had  been  a  case  of  common  slander,  involving  on- 
ly the  private  conduct  of  the  Pursuers,  they  would  most  cer- 
tainly have  either  treated  the  Defender's  conduct  with  con- 
tempt, or  sought  redress  by  the  ordinary  process  of  the  law. 
But  it  is  quite  another  thing  when  their  public  conduct,  in  the 
administration  of  the  estates  committed  to  their  charge,  has  been 
traduced;  and  when  they  have  been  accused  of  malversation 
and  corruption,  silence  in  such  a  case  might  be  construed  in- 
to guilt;  and  long  before  the  Defender  could  be  convicted  un- 
der the  common  process  for  a  libel,  the  consequences  might 
prove  irreparable.  It  is  upon  this  strong  and  tenable  ground, 
that  the  Pursuers  maintain  the  competency  of  the  present  ac- 
tion; and  that  unless  the  Judge  Ordinary  possessed  the  power 
of  summarily  punishing  and  restraining  such  offences,  a  de- 
fect would  exist  In  the  law  of  the  country  irreconcilable  witlj 
the  improved  state  of  our  jurisprudence. 

Suppose,  for  instance,  that  a  litigant  before  your  Lord- 
ship's Court  was  to  publish  a  libel,  accusing  your  Lordship  of 
having  received  a  bribe  from  his  opponent;  is  your  Lordship, 
in  place  of  summarily  punishing  such  an  offence,  and  restrain- 
ing the  circulation  of  such  a  libel,  to  await  the  ordinary  process 
for  damages,  in  order  to  obtain  reparation?  Would  not  your 
Lordship,  in  such  a  case,  consider  yourself  justified,  and  Im- 
periously called  on,  to  inflict  such  a  punishment  upon  the  of- 
fender as  the  nature  of  his  crime  demanded?  Because  without 
such  a  power  inherent  in  a  Judge,  It  is  not  difBcult  to  fore- 
see to  what  obloquy  and  abuse  they  behoved  to  be  exposed, 
from  the  resentment  and  malignancy  of  disappointed  litigants. 

Now,  between  the  case  supposed,  and  the  present,  the  Pur- 
suers can  discover  very  little  dllTcrence.  The  Pursuers,  to 
be  sure,  are  not  invested  with  judicial  authority;  but  the  Pur- 


1^ 

^\ier,  Mr.  Bannatyne,  must  be  considered  as  an  officer  of 
the  Supreme  Court  in  the  administration  of  the  estates  com- 
mitted to  his  charge.  If,  therefore,  a  person  in  this  situation, 
is  liable  to  be  subjected  to  all  the  calumny  and  abuse  which 
an  unfortunate  and  disappointed  bankrupt  may  chuse  to  heap 
upon  him,  without  some  summary  redress,  there  are  very  few 
indeed  who  would  be  disposed  to  accept  of  such  an  office, 
Th&  law,  as  has  already  been  explained,  has  pointed  out  the 
tnode  of  redress  to  any  party  who  may  consider  himself  ag- 
grieved by  the  management  of  a  Trustee;  in  the  same  man- 
ner as  the  law  has  provided  an  ample  remedy  against  the  cor- 
ruption of  Judges.  But  it  is  absolutely  necessary  for  the  pure 
administration  of  justice,  that  every  attempt  to  intimidate  a 
public  officer  in  the  execution  of  his  duty,  or  to  influence  a 
Judge  in  his  proceedings,  should  be  punished  in  the  most 
summary  and  exemplary  manner  •,  for  without  this,  the  pure 
administration  of  justice  could  not  be  obtained. 

But  should  your  Lordship  have  any  doubt  that  the  object 
of  the  Defender  by  the  publication  in  question,  was  to  inti- 
midate  the  Pursuers  in  the  excution  of  their  duty,  and  to 
render  them  subservient  to  his  questionable  schemes  of  man- 
agement, they  are  enabled,  by  evidence  under  his  own  hand, 
to  put  this  matter  beyond  all  controversy,  for  when  the  De- 
fender transmitted  the  libel  in  question  to  Mr  John  More  of 
the  Royal  Bank,    it  was  accompained  with    a  letter  addres- 
sed to  Mr.  More,  holograpli  of  the  Defender,  herewith  pro- 
duced, where  he  states  that  this  publication  now  complained 
of   "  is  only  a  sort  of  prelude  to  a  publication  of  about  one 
"  hundred  pages  of  manuscript  now  ready  for  the  press,  and 
"  speedily  to  be  published,  unless  some  arrangement  of  the 
««  nature  of  that  to  which  I  formerly  alluded,  shall  render  its 
««  circulation  quite  unnecessary."     That  is,  unless  the  Pursu- 
ers should  resign  the  management  of  the  bankrupt  estates  in- 
to the  hands  of  the  Defender.     And  then  he  goes  on  to  state, 
addressing  himself  to  Mr.   More :     ««  I  am  hopeful  that  you 
*<  will  feel  it  a  duty   incumbent  upon  you  as  their  friend,  to 
«  step  forward  to  prevent  this  public  attack  upon  their  con- 
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"  duct  DOW  in  contemplation,  as  it  cannot  fail  to  place> 
"  them  in  a  most  contemptible,  and  even  odious  point  o£ 
«  view." 

Now,  if  any  thing  had  been  awanting  to  sliow  the  object 
of  the  Defender,  in  publisliing  the  libel  in  question,  and  the 
motives  which  influenced  him,  he  has,  in  the  letter  now 
quoted,  furnished  the  most  satisfactory  explanation.  He 
says,  in  plain  terms,  that  unless  the  i*ursucrs  shall  enter 
into  an  arrangement  with  him,  he  will  continue  his  publi- 
cations-, and  that  his  object  is  to  render  the  Pursuers  odious 
and  contemptible.  In  such  circumstances,  it  is  absolutely 
incumbent  upon  your  Lordship  to  entertain  the  present 
action,  and  to  proceed  against  the  Defender  in  the  manner 
craved  by  the  complaint. 

There  are  one  or  two  topics  which  the  Defender  has  in* 
troduced  into  these  defences  which  although  not  very  material 
in  themselves,  it  may  be  proper  to  advert  to;  and  the  first 
of  these  of  any  consequence,  certainly  is  that  which  regards 
the  interdict  granted  by  your  Lordship  against  the  farther 
circulation  of  the  libel  in  question,  and  which  the  Defender 
alleges  to  be  a  gross  infringement  of  the  liberty  of  the 
press. 

With  regard  to  this  point,  the  Pursuers  have  to  observe 
that  if  they  imagined  that  this  interdict  which  your  Lordship 
was  pleased  to  grant  was  really  an  infringement  of  the  liberty 
of  the  press,  they  would  be  the  very  first  to  move  your 
Lordship  to  recall  it.  They  have  too  high  a  regard  for  this 
valuable  privilege,  to  do  any  act  which  might  be  justly 
considered  as  interfering  therewith.  And  rather  than  this 
inestimable  blessing  should  sufler  at  their  hands,  tliey  would 
patiently  tolerate  all  the  calumny  and  abuse  which  the  most 
wicked,  or  the  most  distempered  imagination  could  possibly 
suggest. 

But  the  Pursuers  have  been  early  taught  that  there  is  a 
material  difference  between  the  liberty  of  the  press  and  the 
gross  abuse  of  it,  and  that  in  proportion  as  the  one  is  che- 
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rished,   the  other  falls  to  be  restrained-,   as  witliout  Such 
restraint,  the  liberty  of  the  press  would  soon  so  degenerate, 
as  to  become   a  mighty  instrument   of  assassination   hi  the 
hands  of  the   most  worthless.      In   the   present  case,   for 
example,  your  Lordship    finds  a  person  bankrupt   in  every 
tiling  but  m   'wickedtiessy  publishing  and  circulating  a  most 
abominable  libel  for  the  basest  of  purposes, — and  is  such  an  of- 
fence to  be  tolerated  with  impunity  ?  Surely  not.  As  well  might 
it  be   said,  that  if  a  person    was   to  publish  a  work  of  the 
most  obscene,  or  of  the  most  impious  nature,  calculated  to 
inflame  the  passions,  to  corrupt  the  morals,  and  to  destroy 
the  religion  of  the  country,    that  your  Lordship  is   to  look 
passively  on,  and  from  fear  of  disturbing  the  liberty  of  the 
press,  suffer    the    author  to  accomplish  his  diabolical  work? 
No;  your  Lordship  would  not  be  deterred  from  your  duty 
by  any  such  idle  or  impotent  fear;  but  would  unquestionably 
see  it  right  to  use  .every  means  which  the  law  has  placed  in 
your  hands,  to  put  an  instant  stop  to  sueh   a   publication, 
which  disgraced  the  press,  and  the  whole  persons  concerned 
in  it. 

Whatever  opinion  then  your  Lordship  may  entertain  of  the 
other  parts  of  this  complaint,  the  Pursuers  feel  confident 
that  upon  the  point  regarding  the  propriety  of  continuing  the 
interdict  against  the  future  circulation  of  the  publication  in 
question,  you  can  have  no  doubt.  The  Pursuers  have 
demonstrated  this  publication  to  be  a  gross  and  atrocious 
libel.  So  to  give  it  countenance  or  permit  its  circulation, 
would  in  some  degree  be  aiding  and  abetting  the  Defender. 

The  only  other  point  to  which  the  Pursuers  think  it  ne- 
cessary to  call  your  Lordship's  attention  at  present,  is  the 
charge  which  the  Defender  has  been  pleased  to  make  against 
the  Pursuers  of  having  acted  oppressively  towards  him,  in 
withholding  the  aliment  which  a  general  meeting  of  his 
Creditors  were  pleased  to  grant  hiin.  In  answer  to  this, 
however,  it  is  only  necessary  to  state,  that  the  Pursuers  were 
instructed  by  a  subsequent  general  meeting  of  the  Creditors, 
to  consider  the  expediency  of  withdrawing  this  allowaiice, 
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and  to  do  thereanciit  as  thoy  might  see  cause;  and  that  it 
was  in  consequence  of  these  instructions,  at  this  subsequent 
meeting,  that  the  Pursuer  has  not  received  his  allowance 
for  some  time.  It  is  very  strange,  however,  to  find  this 
Defender,  who  so  frequently  in  the  course  of  the  publication 
in  question  designates  himself  a  Gentleman,  complain  of 
being  deprived  of  this  alimentary  allowance;  for  be  it  known 
to  your  Lordship,  that  although  the  debts  of  this  Defemlcr 
exceed  i£lO,000  he  has  so  conducted  his  affairs,  that  al- 
though his  Creditors  at  one  time,  generously  voted  him  an 
allowance  of  Two  Guineas  a  week,  the  Pursuers  have  not 
been  able  to  realize  a  Sixpence  from  his  estate;  but  the 
Pursuer,  Mr.  Bannatyne,  has  been  obliged  to  advance  what 
the  Defender  has  received  of  this  allowance  from  his  private 
pocket,  who  at  this  moment  is  otherwise  in  advance  for  the 
bankrupt  estatQS  several  Hundred  Pounds ;  yet  in  the  know- 
ledge of  these  circumstances,  this  Defender  has  the  effron- 
tery, in  the  libel  in  question,  to  talk  of  his  having  engaged 
lawyers  in  London,  Edinburgh,  and  Glasgow,  and  to  be 
openly  squandering  sums  of  money  for  the  purpose  of  dis- 
turbing and  interrupting  the  management  of  the  bankrupt 
estates.  All  this,  however,  will  be  brought  forward  in 
judgment  against  the  Defender  in  a  different  shape,  and 
before  the  competent  Court;  but  In  the  mean  time,  the 
Pursuers  have  the  consolation  to  know,  that  they  enjoy  the 
perfect  confidence  of  their  constituents,  not  one  of  whom, 
resident  in  any  part  of  the  Empire,  has  been  found  to  give 
countenance  to  the  Defender's  extraordinary  conduct,  or 
to  impeach  the  purity  and  correctness  of  their  proceedings. 
(Signed)  ALEX.  M'GRIGOR. 


INTERLOCUTOR. 

26th  September y  1811. 
Allows  the  Defender  to  duply,  and  appoints  the  process 
to  be  then  transmitted  for  avisandum  to  the  Sheriff  depute. 
(Signed)  R.  HAMILTON. 

C2 


20 

10th  October,  1811. 

DUPLIES 

For  DAVID  MOLLISON, 

TO    THE 

Replies  for  Dugald  Bannatyne,  James  Gidb,  William 
Scott,  and  Robert  Craig.     ,  , 


IN  these  Replies  the  pursuers  have  gone  into  a  much  wider 
field  than  seems  at  all  necessary,  or  even  proper  in  the  pre- 
sent stage  of  this  process.  For  they  have  gone  into  the  me- 
rits of  the  printed  papers,  said  to  be  libellous,  notvi^itlistanding, 
before  these  can  be  pled  upon,  two  previous  questions  fall  to 
be  settled,  viz.  Whether  this  Court  is  competent  to  try  matters 
of  alleged  scandal  or  defamation,  And,  2d,  Whether  an  in- 
terdict of  any  publication  can  be  legally  granted,  before  the 
publication  itself  be  found  libellous. 

The  Defender,  from  respect  to  the  Court,  would  anxious- 
ly have  confined  himself  to  these  two  points,  as  necessary  to  be 
settled,  before  so  much  as  touching  upon  the  merits  of  the  pa- 
pers in  question;  but,  lest  his  being  totally  silent  upon  the  long 
narrative  with  which  the  Pursuers  have  prefaced  these  Re- 
plies; or  lest  his  taking  no  notice  of  the  quotations  which 
they  have  made  from  the  printed  paper,  might  be  construed 
iito  an  admission  of  his  being  guilty  of  defamation,  he  must, 
in  justice  to  himself,  state  the  counterpart  of  that  narrative,  in 
order  to  remove  any  unfavourable  impression  which  it  might 
otherwise  make  upon  your  Lordship's  mind  against  him. 

The  Defender  is  a  partner  of  two  very  extensive  concerns ; 
the  one  for  some  time  carried  on  in  Glasgow  under  the  firm 
of  D.  and  P.  Mollison,  and  the  other  at  Cadiz  and  Gibraltar, 
under  the  firm  of  MoUijon,  TurnbuU  and  Co.  The  first  of 
these  concerns  was  established  for  the  purpose  of  manufactur- 
ing goods,  and  the  other  for  receiving  consignments  of  goods, 
on   commission,  from   such   houses   in  Scotland,   England, 
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and  Ireland,  as  might  clioose  to  employ  them.  In  the  last  of 
which  concerns  only,  Crawford  Mollison,  the  Defender's  eldest 
Brother,  who  resides  in  London,  was  a  partner;  but  he 
was  a  principal  creditor  of  the  Scotish  concern  of  D.  and  P.  ig^io  ' 
Mollison.  Owing  to  the  stagnation  of  trade,  and  the  pressure 
of  the  times,  the  concern  of  D.  and  P.  Mollison  was  under 
the  necessity  of  stopping  payment.  The  Defender  havinw 
met  witli  three  of  the  principal  creditors,  along  with  Mr- 
M<Grigor,  who  signs  the  Replies;  and  who  had  for  several 
years  been  the  Defender's  confidential  agent,  to  consult  as  to 
what  ought  to  be  done  in  relaticn  to  their  affairs,  Mr.  M'Gri- 
gOT  urged  a  seqtiestration,  and  strongly  recommended  Mr. 
Bannatyne,  the  Pursuer,  as  the  only  proper  person  for  beinf^ 
appointed  Trustee;  though  it  was  the  Defender's  own  wish 
that  one  of  the  creditors  should  be  appointed  to  that  office. 
At  this  time  the  Defender  waiS  entirely  ignorant  that  Mr. 
M«Grigor  was  Mr.  Bannatyne's  ordinary  man  of  business, 
which  he  soon  afterwards  came  to  learn ;  for  immediately  after 
tlie  meetmg,  Mr.  M'Grigor  went  and  told  Mr.  Bannatyne, 
what  had  been  resolved  upon.  Accordingly,  Mr.  Bannatyne, 
with  all  promptitude,  wrote  a  letter  to  the  Defender  that 
"very  daify  requesting  the  Defender  to  send  him  a  list  of  tlieiv 
creditors,  in  order  that  he  might  procure  votes  among  them  for 
being  elected  Trustee,  before  the  failure  could  be  known  in 
town,  or  any  other  candidate  appeared ;  and  as  an  inducement 
to  the  Defender  to  furnish  Mr.  Bannatyne  with  that  list,  he  pro- 
mised to  effect  a  settlement  between  him  and  his  creditors,  as 
will  appear  from  the  said  letter,  afterwards  to  be  noticed.  On 
the  faith  of  this  letter,  tlie  Defender  furnished  him  with  said 
list,  in  consequence  of  wliich,  Mr.  Bannatyne  got  himself  e- 
lected  Trustee. 

For  some  time  the  affairs  of  the  sequestration  went  smooth- 
ly on;  in  the  winding  up  of  which  the  Defender  gave  every 
assistance  in  his  power,  as  admitted  by  the  Pursuers  them- 
selves. And  here,  it  is  proper  to  mention,  that  although 
Crawford  MoUiscn  of  London,  who  was  considered  to  be  a 
monied  man,  was  not  a  Partner  of  D.  and  P.  Mollison,  but 
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only  of  the  foreign  house  of  MolHson,  TurnbuU  and  Compa- 
ny; yet  as  he  had  been  interested  in  some  joint  adventures, 
(which  your  Lordship  knows  are  different  from  a  Co-partner- 
ship) of  D.  and  P.  Mollison,  Mr.  Bannatyne  avaihng  himself 
of  this  connection  of  C.  MolHson's,  wished  upon  it  to  rear  a 
third  Company  as  existing  in  Scotland,  under  the  firm  of  C 
D.  and  P.  Mollison,  that  is,  to  make  Crawford  Mollison  a 
Partner  of  a  new  fictitious  Company,  under  the  firm  of  C.  D. 
and  P.  Mollison,  because  he  had  been  connected  with  the 
Scotch  house  in  some  particular  adventures.  The  reason  of 
Mr.  Bannatyne's  wishing  to  create  this  new  Company  was  ob- 
vious, for  he  saw  that  by  taking  out  a  sequestration  against  it 
he  would  furnish  himself  with  a  handle,  not  only  for  render- 
ing Crawford  Mollison  bankrupt  in  Scotland,  but  for  attach- 
ing his  whole  effects  in  England,  and  likewise  his  share  in  the 
foreign  Concern  •,  in  consequence  of  which,  Mr.  Bannatyne, 
no  doubt,  expected  to  get  a  much  larger  sum  into  his  hands 
(which  would  increase  his  commission  in  the  ratio  that  hun- 
dreds is  to  thousands,  and  the  law  expenses  in  the  same  pro- 
portion), than  he  could  otherwise  get,  were  no  such  seques- 
tration to  be  taken  out  against  Crawford  Mollison. 

This  idea  of  Mr.  Bannatyne's  getting  a  Company  seques- 
trated that  never  was  in  existence,  the  Defender  resisted  for 
some  months;  but  Mr.  Bannatyne  having  insisted  upon  the 
measure,  which  he  threatened  to  force  the  Defender  into,  who 
he  knows  was  so  much  in  his  power,  he  at  last  prevailed  upon, 
or  rather  compelled  the  Defender,  to  concur  with  him  in  an 
application  for  a  sequestration  of  this  ideal  Company's  estate. 
Accordingly  a  sequestration  of  it  was  also  obtained  a  consid- 
erable time  after  D.  and  P.  Moliison's  estate  was  sequestrat- 
ed; and  what  is  not  less  singular,  although  the  other  Pursu- 
ers act  as  Commissioners  under  the  sequestration  of  this  ideal 
Company,  yet  not  one  them  can  pretend  that  they  arc  Credi- 
tors of  it,  notwithstandiog  no  person  can  be  Commissioners  on 
any  estate  but  those  who  arc  Creditors. 

Mr.  Bannatyne's  metamorphosing  joii^t  ndventJires  into  a 
tegular  Company,  and  afterwards  sequestrating  that  Com- 
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pany,  it  was  necessary  here  to  mention,  it  being  the  foun- 
dation of  all  the  subsequent  differences  between  the  Pur- 
suers, and  the  Defender  and  his  Partners.  Indeed  it  was 
a  measure  that  has  been  i/ital  to  the  whole  Creditors  of  D. 
and  P.  Mollison,  and  of  Crawford  Moilison  in  London,  who 
would  otherwise  have  remained  solvent.  For  in  consequence 
of  that  measure  the  proper  funds  of  D.  &  P.  Mollison  and 
Crawford  Mollison  have  been  swallowed  up  in  this  ideal  con- 
cx?rn,  while  not  a  mortal  can  produce  a  claim  or  ground 
of  debt  against  it,  either  upon  a  Bill  or  an  open  Account. 

With  regard  to  Crawford  Mollison  in  London,  the  mea- 
sure, as  to  him,  was  most  oppressive  and  ruinous,  for 
notwithstanding,  all  his  creditors  in  England  to  a  man,  were 
so  sensible  of  his  upright  and  honourable  conduct,  that  they 
refused  taking  any  step  to  render  him  bankrupt  j  yet  they 
were  at  last  forced  to  do  so,  by  this  rash  and  unjustifiable 
measure  of  Mr,  Bannatync's. 

After  Mr.  Bannatyne  had  got  this  ideal  Company  se- 
questrated, it  was  proposed  and  agreed  to,  that  Mr.  Doig, 
who  had  been  the  principal  Clerk  of  D.  &  P.  Mollison  iu 
Glasgow,  for  many  years,  and  whom  Mr.  Bannatyne  himself 
had  employed  to  wind  up  the  very  ravelled  affairs  of  ano- 
ther Concern,  should  be  sent  abroad,  with  a  power  of  at- 
torney, to  recover  their  funds  in  the  hands  of  the  forei2;ii 
house,  or  Mollison,  Turnbull  &  Company.  This  measure 
also  met  with  the  approbation  of  Crawford  Mollison,  and  tlie 
other  creditors  in  England,  who  had  the  greatest  interest. 
Indeed,  as  Mr.  Doig  was  well  acquainted  with  the  whole 
affairs  and  transactions  of  the  Company,  he  was  evidently 
the  most  proper  person  to  employ  in  this  business.  After- 
wards, however,  Mr.  Bannatyne  seemed  to  have  got  new 
light  upon  the  subject}  for  in  order  to  defeat  this  plan,  and 
probably  with  a  view  that  the  whole  funds  to  be  recovered 
abroad,  might  pass  through  his  hands,  instead  of  any  part 
of  them  being  directly  remitted  to  England,  Ixe  had  influ- 
ence with  the  other  Pursuers  to  get  them  to  agree  to  send 
cut  a  Mr.  Carrick  as  Attornev,  who   was  totally  ignorant 
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of  the  Company's  affairs,  but  who  being  employed  by  Mr. 
Bannatyne,  would,  no  doubt,  second  his  views  in  remitting 
his  whole  collections  to  Scotland* 

For  with  regard  to  the  allegation  tliat  Mr.  Hugh  Doig  was 
sent  out  by  the  Defender  himself,  from  improper  motives, 
so  far  from  this  being  the  case,  your  Lordship  will  please  be 
informed,  that  Mr.  Doig  also  went  out  at  die   special  request 
and  expense  of  MoUison,  Turnbull,  &  Co.  to  supply  the  place 
of  one  of  the  partners  (Archibald  Turnbull)  who  had  abscond- 
ed ;  and  Mr.  Carrick,  (who  has  since  returned  to  this  coun- 
try,) as  well  as  Patrick  MoUison,  who  is  still  abroad,  unite  in 
declaring  that  Mr.  Doig's  assistance  was  of  the  utmost  conse- 
quence at    Cadiz  and  Gibraltar,  and  indeed  absolutely  neces- 
sary, for  adjusting  the  accounts  of  the  Consigners  on  the  one 
hand,  and  those  of  MoUison,  Turnbull  &  Co.  upon  the  other 
The  measure  of  sending  out  Mr.  Carrick,  the  Defender  con_ 
sidered  as  very  prejudicial  to  the  creditors,  because  this  was 
to  be  done  at  their  expense,  instead  of  that  of  the  Consigners* 
for  whose  behoof  alone  he  was  to  act.  The  Defender,  therefore, 
considered  it  necessary,  and  his  duty,  to  take  a  protest  for  him- 
jgj  j^  ^^'  self  and  Partners,  and  also  for  such  of  the  creditors  as  should  ad- 
here to  him,  against  Mr.  Bannatyne,  and  all  who  should  concur 
with  him  in  that  proceeding.     On  taking  that  protest,  Mr.  Ban- 
natyne called  a  meeting  of  the  creditors  when  the  Defender  was 
in  Edinburgh,  and  as  Mr.  Bannatyne's  overwhelming  influence 
over  almost  every  merchant  in  Glasgow,  in  consequence  of  his 
connection  with  Mr.  John  More,  Cashier  of  the  Royal  Bank, 
is   universally  known  and  felt,  he  got  the   meeting   to   ap- 
prove of  Mr.   Carrick's  appointment,   (notwithstanding  they 
had  originally  approved  of  Mr.  Doig's,)  and  to  express   their 
disapprobation  of  the  Defender's  having  taken  said  protest, 
or  at  all  interfering  in  the  management  of  the  estate,  except 
when  he  was  called  upon.     The  minutes  of  this  meeting  con- 
clude with  the  following  paragraph,  which  was  evidently  cal- 
culated not  only  to  wound  the  Defender's  feelings,  but  to  in- 
timidate him  from  ever  after  attending  to  his  own,  his  Part- 
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ners,  and  the  other  creditors'  interests,  as  to  the  manner  ixi 
which  Mr.  Bannatyne  was  managing  their  affairs:  It  is  in 
these  words, "  To  whom  (i.  e.  the  Trustee  and  Commissioners)  '^3d  June, 
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**  they  remit,  m  case  of  any  further  improper  interference  on 
"  Mr.  MoUison's  part,  to  consider  of  the  expediency  of  with- 
**  drawing  the  protection  and  allowance  presently  granted  to 
"  Mr.  Mollison,  and  to  act  thereanent  as  they  may  see  cause." 
Why  the  Defender's  taking  a  protest  against  Mr.  Carrick's 
appointment,  should  have  been  considered  as  any  reason  for 
withdrawing  his  protection  and  aliment,  is  not  very  obvious, 
as  every  one  knows  ^that  a  protest  is  a  very  inoffensive  thing; 
although  he  has  yet  to  learn  any  other  supposed  impropriety 
of  his  conduct,  which  the  Pursuers  have  never  yet  been  able 
to  specify.  Besides  the  Defender  considered  it  his  duty  to 
take  the  said  protest,  in  order  to  found  recourse  against  the 
Trustee  for  mismanagement,  should  such  a  step  become  ne- 
cessary. Although  the  Defender's  taking  the  said  protfest  was 
made  a  handle  of  by  Mr.  Bannatyne  for  holding  out  the  severe 
threat  of  depriving  the  Defender  of  his  personal  liberty  and 
means  of  subsistence;  yet  it  was  natural  for  Mr.  Bannatyne 
to  suppose,  that  in  consequence  of  that  threat  the  Defender 
would  abandon  his  own,  and  his  Partners'  interests  in  the  es- 
tate altogether,  and  leave  Mr.  Bannatyne  to  do  isoith  it  as  he 
thought  proper.  This  threat  was  particularly  calculated  to 
prevent  the  Defender  from  looking  into  the  Company's  books, 
or  to  take  extracts  from  them,  for  the  use  of  Mr.  Doig,  who 
had  actually  set  off"  to  Cadiz,  The  Defender,  however,  not 
being  intimidated  by  such  a  threat,  applied  for  access  to  the 
books,  (which  they  call  an  act  of  temerity;)  but  this  access  Mr. 
Bannatyne  positively  refused  to  give  him*  Not  only  so,  but 
he  refused  him  that  access,  notwithstanding  the  Defender 
had  got  an  express  mandate  from  one  of  the  principal  credi- 
tors to  act  for  him.  In  consequence  of  this  unprecedented, 
arbitrary,  and  illegal  refusal  of  Mr.  Bannatyne's,  the  Defender 
was  under  the  necessity  of  taking  two  several  notorial  protests  Tth  June, 

against  liim,  whereupon  Mr.  Bannatyne  and  the  other  Pursu-  24  I ^ 

ers,  who  are  Commissioners,  met,  and  actually  determined  to 
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witlihold  a  renewal  of  the  Defender*s  protection,  and  to  stop 
his  aliment  •,  a  farthing  of  which  he  has  not  received  for  these 
four  months  past. 

Being  thus  denied  all  access  to  his  books  and  papers,  and 
even  deprived  of  the  means  of  subsistence,  finding  also  the 
ruinous  measures  which  the  Pursuers  were  adopting  in 
relation  to  his  affairs,  the  Defender  not  only  considered 
it  necessary,  but  his  boundcn  duty,  to  apprize  the  creditors 
at  large  of  the  conduct  of  the  Pursuers,  and  of  the  situation 
in  which  the  creditors  themselves  were  placed,  in  conse- 
quence of  these  proceedings.  This  information  it  was  the 
more  necessary  to  give  the  creditors,  in  order  that  they 
might  judge  for  themselves  what  steps  to  take  for  procuring 
redress.  As  the  creditors  therefore  were  widely  scattered 
both  in  Scotland,  England,  and  Ireland,  it  occurred  to  the 
Defender  that  the  only  proper  way  to  apprize  them  of  their 
situation  was  to  print  and  distribute  among  them  copies 
Sept.  1811.  of  the  correspondence,  protests,  and  other  proceedings 
that  had  taken  place;  this  he  accordingly  did.  In  a  few 
days  the  demand  for  copies  of  these  papers  became  so  great, 
that  he  found  it  necessary  to  print  a  second  edition;  this 
edition  being  also  exhausted,  he  was  proceeding  to  print 
a  third  edition,  which  for  the  satisfaction  of  all  concerned, 
he  advertised  in  the  newspapers.  No  sooner  did  this  ad* 
I4th  Sept.  vertisement  appear  than  the  Pursuers  presented  the  present 
^^^^'  petition,    alleging   that    the    Defender   had  defamed    them, 

and  was  guilty  of  a  high  criminal  offence,  and  craving  that 
he  should  be  imprisoned,  and  interdicted,  not  from  re- 
printing or  republishing  the  papers  alleged  to  be  libellous, 
but  from  printing  or  publishing  avi/  papers  "dchateveri  '■joMch 
may  reflect  a<^ahist  their  character. 

Such  is  the  history  of  this  case.  The  Defender  falls  now 
to  consider  the  passages  in  the  printed  paper  which  the 
Prcliinina-  Pursucrs  allege  are  libellous;  but  he  must  first  premise, 
rf  remarks  ^j^^t  in  Order  to  constitute  the  proper  crime  of  defamation, 
nanTreo^fa  the  injurious  expressions  must  be  wanton,  unprovokcKl,  and 
liljel-  groundless.      When   the   expressions  used,   Iwwcver,    have 
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been  called  forth  under  a  sense  of  injury,  or  with  a  view 
to  procure  assistance  in  obtaining  redress,  or  where  there 
is  just  ground  for  using  these  expressions,  the  crime  of 
defamation  cannot  be  inferred-,  this  doctrine  must  especially  communl. 
hold  in  all  differences  relative  to  bankrupt  estates,  where  c«'o"sto 
the  free  communication  of  sentiment  is  absolutely  necessary  1101*10  be 
to  attain  the  ends  of  justice,  and  without  which  it  may  ^^-l^  sucli. 
be  impossible,  in  many  cases,  to  attain  these  ends.  For 
example ;  u  it  to  be  supposed  that  a  bankrupt  who  is  divested 
of  his  whole  funds,  threatened  with  imprisonment,  and 
even  deprived  of  the  means  of  subsistence,  is,  single-handedi 
to  embark  in  a  prosecution  against  a  Trustee  for  misman- 
agement or  misconduct  without  previously  apprizing  and 
calling  to  his  aid  the  creditors,  whose  interest  may  be  affected 
by  such  mismanagement,  but  who  it  is  the  Trustee's  iuf 
terest  to  keep  in  total  ignorance  of  his  proceedings  ?  Such, 
however,  is  the  doctrine  held  out  and  maintained  by  the 
Pursuers  J  for  while  they  would  tye  up  his  hands  from 
communicating  a  single  circumstance  respecting  these  af- 
fairs to  the  creditors,  so  as  they  might  concur  with  him 
in  calling  Mr.  Bannatyne  to  account,  they  generously  would 
reserve  to  the  Defender  (single  and  unaided)  his  right 
to  prosecute  the  Trustee  *■.  But  can  any  thing  be  more  ir- 
rational than  to  suppose  that  eitlier  a  debtor  or  his  ere* 
ditors,  are  to  pluuge  themselves  into  a  litigation  with  a 
Trustee  who  has  their  money  in  his  hands,  before  having 
acquired  a  full  knowledge  of  the  grounds  upon  which  they 
are  to  call  him  to  account.  Hence  it  follows,  that  every 
communication  to,  or  among  Creditors,  in  relation  to  the 
affiairs  of  'a  sequestrated  estate,  if  the  communication  has 
any  foundation  in  fact,  or  made  under  a  sense  of  injury, 
for  the  purpose  of  procuring  redress,  never  can  infer  the 
crime  of  defamation.  This  very  point  was  argued  and 
decided  in  the  well  known  case  of  Stein  against  Marshall, 
1804,  January  24th,  quoted  in  Morrison's  Dictionary,  voce 
Proof,   p.  12,44?,   and  confirmed  by  the  House  of  Peer?, 

*  Replies  p.  10. 
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25th   May,    1805,   noticed    in  the   Appendix  to    the  same 
Sie^Yex^.    Dictionary,  voce  Proof. 

emplified  But  there  is  a  point  of  view  in  which  communications  a- 
cases  ^'^  mong  creditors,  so  far  from  falling  to  be  laid  under  any  re- 
straint, on  account  of  any  defamation  they  may  be  said  to  con- 
tain, ought  to  be  encouraged  and  protected  as  attended  with  the 
most  salutary  and  beneficial  consequences.  This  may  be  il- 
lustrated by  the  following  fact,  which  is  quite  in  point. 
Your  Lordship  will  then  please  be  informed,  that  after  the 
present  papers  were  circulated,  they  happened  to  fall  into  the 
hands  of  some  Gentlemen  who  are  creditors  on  one  of  the  se- 
questrated estates  referred  to  in  these  papers,  page  8,  and  under 
Mr.  Bannat)'ne's  management,  in  which  estate  the  bankrupt, 
with  Mr.  Bannatyne's  approbation,  ofFered  a  composition  of 
4s.  3d.  per  pound.  Upon  seeing  the  printed  papers  these  cre- 
ditors' eyes  were  so  much  opened  as  to  Mr.  Bannatyne's  me- 
thod of  effecting  settlements  between  bankrupts  and  their  cre- 
ditors, that  they  called  a  meeting  of  the  creditors  on  that  es- 
tate, who  appointed  a  special  committee  to  investigate  the 
affairs.  In  consequence  of  which  investigation  they  discover- 
ed that  some  of  the  creditors,  and  even  the  Commissioners 
themselves  had  obtained  partial  preferences,  and  that  the  estate 
would  yield  considerably  more  than  what  the  bankrupt  had, 
with  Mr.  Bannatyne's  recommendation,  offered  as  a  composi- 
tion; upon  which  the  bankrupt  raised  his  terms,  and  offered 
nearly  half  as  much  more,  besides  granting  an  assignment  to 
all  the  preferences  which  they  might  succeed  in  reducing,  and 
which  are  expected  to  yield  as  much  again.  As  it  is  Mr. 
Bannatyne's  well  known  system,  therefore,  to  get  settlements 
accomplished  by  compositions,  which  will  save  him  the  time 
and  trouble  of  investigating  and  collecting  the  funds  of  the 
numerous  estates  he  has  got  into  his  liands,  your  Lordship 
will  judge  whether  there  may  not  be  many  bodies  of  credi- 
tors whose  eyes  may  be  opened  to  their  situation  by  means 
of  these  printed  papers,  as  well  as  the  creditors  who  in  conse- 
quence of  these  papers  have  got  a  third,  if  not  a  half  more  com- 
position, than  they  would  otherwise  have  done. 


29 

Ami  here  your  Lordship  may  be  also  Informed,  that  in'another 
case  of  a  bankrupt  estate  under  Mr.  Bannatyne''s  management, 
where  a  composition  was  offered  by  his  recommendation,  he 
bargained  with  or  charged  the  bankrupt  ^£900  as  a  premium 
for  his  services;  while  the  bankrupt,  it  is  believed,  also  made 
a  profitable  bargain  at  his  creditors'  expence,  and  according  to 
current  report,  actually  pocketed  Four  Thousand  Pounds  ster- 
ling by  the  transaction.  To  give  only  one  instance  more  of 
the  utility  of  communications  among  creditors  being  made 
publir,  your  Lordship  is  well  acquainted  with  a  Gentleman 
in  this  city,  who,  a  few  years  ago,  made  out  and  printed  a 
very  full  report  upon  a  bankrupt  estate  on  which  he  was  a 
Commissioner,  in  which  he  disclosed  a  scene  which  no  person 
would  have  suspected,  that  had  been  carrying  on  by  Trustees 
and  law  agents  of  the  first  nominal  respectability  and  charac- 
ter ;  but  which  report  has  been  the  means  of  suggesting  the 
most  important  improvements  on  the  bankrupt  law  of  this 
country,  for  preventing  abuses  in  the  management  of  bank* 
rupt  estates. 

Having  made  these  preliminary  remarks.  In  order  to  satisfy 
your  Lordship  that  all  communications  respecting  a  bankrupt's 
affairs  are  not  to  be  considered  as  falling  under  the  law  of  li- 
bel, or  judged  of  as  ordinary  cases  of  defamation ;  on  the  con- 
trary, that  in  many  cases  they  may  be  necessary,  and  of  the 
greatest  public  utility ;  the  Defender  shall  now  proceed 
to  consider  the  passages  of  the  printed  paper  quoted  in  the 
Replies. 

After  making  a  general  reference  to  the  printed  papers,  the 
r,  ,.._.  sr   I        '  Pursuers* 

Fursuers  state*,  that  <«  it  is  sufficient  to  say,  that  in  the  first  remarks 

*<  page  of  it  the  Commissioners  are  said  to  be  actinc:  under  the  °°  r""'"'^*! 
"       .  ^  papurs  con- 

«  secret  influence  of  the   Trustee; — one  of  them  is  described  Mdtred. 

*'  as  evidently  not  a  Gentleman; — another  as  the  confidential 

"  friend  of  a  fellow  who  Is  about  to  be  publicly  prosecuted 

"  for  having   decoyed  the  Defender's  partner  into  a  diabolical 

"  conspiracy  to  defraud  them."     On  the  first  part  of  this  pas-  Commis- 

sage,    the  Defender  must  observe,  that  he  has  good  reason  dcr"^ecr"T 

to  suspect  that  the  Commissioners  arc  under  the  secret  influ-  infl"»^nce 

of  Trustee. 
Replif*,  p.    1?. 
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cuce  of  the  Trustee;  for  altliough  Mr.  Archibald  Roxburgh 
of  theJiouse  of  KibWe,  Forster  and  Company,  had  been  ori- 
ginally appointed  by  the  creditors  one  of  the  Committee  to  as- 
sist Mr.  Bannatyne,  yet  he  was  very  soon  afterwards  displaced, 
in  order  to  make  room  for  Mr.  Gibb,  who  Mr  Bannatyne, 
{the  very  day  after  he  got  the  Commissioners  appointed)  told 
the  Defender  he  had  found  to  be  much  more  subservient  to 
his  various  purposes,  and  of  course  a  more  useful  Commis- 
sioner, and  in  fact  one  who  had  been  a  never-failing  assistant 
to  him  in  many  different  estates  of  which  he  had  the  manage- 
ment. 

It  is  also  a  fact,  that  Mr.  Gibb  told  the  Defender  that  it 
was  in  vain  to  oppose  the  influence  of  the  Royal  Bank,  and  of 
course  the  influence  of  the  Trustee  on  the  estate,  who  is  tlie 
partner  of  the  cashier  of  that  Bank.  As  to  that  part*  of  the 
passage  which  describes  one  of  the  Commissioners  as  not  be- 
ing a  Gentleman,  this  refers  to  some  altercation  that  took  place 
in  the  Defender's  own  house,  between  him  and  the  Commis- 
sioner alluded  to,  who,  in  a  bantering  manner,  told  the 
Defender  that  he  was  no  longer  David  Mollison,  Esq.  or 
Mr.  David  Mollison,  or  even  a  Gentleman  as  before,  but 
plain  David  Mollison,  a  bankrupt;  although  before  this  alter- 
cation the  Defender  had  given  these  Commissioners,  the  most 
polite  reception,  and  had  carried  his  complaisance  so  far,  as  to 
have  ordered  his  servant  to  hand  each  of  them  a  glass  of  wine. 
One  of  As  to  the  last  part   of   the  paragraph,  about  another  of 

^'^^.^        the  Commissioners  being  the  confidential  friend  of  a  fellow 
conndeii-  ° 

tial  friend    who  is  going  to  bc  prosccuted  for  having  decoyed  the  Defcnd- 
.   *^°"'  .  er's  partner  into  a  diabolical  conspiracy  to  defraud  him ;  if  by 
painst  De-  thc  fcUow  meant  to  be  prosecuted,  the  Pursuers  mean  Sande- 
iatemt.      "^^"  Tumbull,  it  is  a  fact  that  he  decoyed  his  brother  Arch. 
Turnbull,  to  defraud  the  consigners  of  goods  to  the  establish- 
ment of  Mollison,  Tumbull  and  Co.  to  a  considerable  amount. 
And  as  to  one  of  the  Commissioners  being  a   confidential 
friend  of  Sandcman  Turnbull,  it  is  not  mentioned  which  oi 
them  it  is,  but  it  is  equally  true,  that  one  of  them  has  actually 
been,  for  a  number  of  years,  thc  confidential  and  inseparable 
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companion  of  this"  person,  and  is  at  this  moment  his  accre- 
dited agent  in  Glasgow. 

The  Pursuers  next  refer  to  the  passage  where  they  say  the 
printed  paper  accuses  Mr.  Bannatyne  of  malversation  in  of- 
fice;— and  that  in  the  second  page  he  is  said  to  carry  his 
point,  in  general,  by  manoeuvres,  stratagems,  and  subterfuges*. 
As  to  malversation  in  office,  the  Pursuers  are  quite  in  a  Malversa- 
mistake  in  alleging  that  such  an  accusation  is  brought  by  V""  '"  °^* 
the  Defender  against  Mr,  Baimatync  in  these  papers,  for 
what  is  there  said  applies  to  the  opinion  of  the  Defend- 
er's friends,  and  is  merely  hypothetical,  as  to  what  may  be 
the  probable  result  of  Mr.  Bannatyne's  proceedings.  The 
words  are,  "  and  of  course,  my  friends  think,  very  na-  ■ 
«<  rurally,  that  all  this  'will  p'obably  resolve,  after  due  in- 
<*  vestigation,  into  a  charge  of  malversation  against  Mr. 
«  Dugald  Bannatyne."  This  is  very  difFerent  from  actually 
accusing  Mr.  Bannatyne  of  malversation.  But  supposing 
the  Defender  had  actually  made  that  charge  against  him, 
yet  it  is  apprehended,  that  every  creditor  has  a  right  to 
challenge  a  Trustee,  who  he  conceives  has  not  done  his 
duty,,  without  incurring  the  pain  of  defamation,  otherwise 
no  person  interested  in  a  bankrupt  estate,  would  be  in 
safety  to  express  his  opinion  as  to  the  Trustee's  conduct. 
Besides  a  Trustee  may  malverse  in  office  without  any  frau- 
dulent design,  and  it  is  only  when  a  fraudulent  design, 
without  just  ground,  is  imputed  to  him,  that  the  crime  of 
defamation  can  be  said  to  be  committed. 

But  Mr.  Bannatyne  cannot  deny  that  he  refused  all  access 
to  the  Company's  books  and  papers,  not  only  to  the  Defend- 
er as  the  debtor,  who  is  interested  to  see  how  these  affairs 
are  conducted,  but  also  to  a  mandatory  of  one  of  the  prin- 
cipal creditors,  all  directly  in  the  face  of  the  Act  of  Par-  ' 
liamcnt.  Now  wfien  a  Trustee  violates  the  express  enact- 
it\ent  of  a  statute,  what  is  this  but  a  malversation  in  oifice? 
And  if  the  fact  be  true  tliat  Mr.  Bannatyne  tJius  violated 
the  statute,  he  is  not  entitled  to  complain  tliat  the  truth  ha* 
been  told  as  to  him. 

*  Replies,  p.  li 
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ManoEu-  And  with  regard  to  his  carrying  his  point  m  general  by 

vres,  stra-  mancEuvres,  stratagems,  and  subterfuges ;  this  is  what  the 
and  sub'ter-  ablest  generals  sometimes  doj  and  so  far  from  being  a  re- 
fuges, flection  upon  their  moral  character,  is  considered  as  one 
of  their  principal  qualifications.  Besides  as  to  Mr.  Banna- 
tyne's  manoeuvres  and  stratagems,  in  carrying  his  election 
as  Trustee — what  is  his  connection  with  Mr.  More  of  tlie 
Royal  jiank,  but  the  most  complete  manoeuvre  for  overaw- 
ing creditors,  solely  to  carry  his  election  a's  Trustee  ? — And 
what  is  his  partner  Mr.  More's  giving  out  that  he  takes  no 
part  of  the  managementj  nor  at  all  interferes  in  the  business, 
but  a  mere  subterfugey  calculated  to  amuse  the  Directors  of 
the  Royal  Bank  and  the  public  in  general? — What  is  it  also, 
but  a  stratagem,  to  give  Mr.  More's  compliments  to  credi- 
tors in  case  that  tliey  should  have  forgot  that  he  is  cashier 
of  the  Royal  Bank,  when  Mr.  Bannatyne  writes  cards,  or 
sends  his  scouts  in  every  direction  to  solicit  votes?— What 
too,  was  Mr.  Bannatyne's  letter  to  the  Defender,  requesting 
him  to  furnish  Mr.  Bannatyne  with  a  list  of  his  creditors, 
but  a  most  dextrous  stratagem  and  manoeuvre  to  secure  his 
election  without  any  competition  ?  And  were  it  necessary, 
the  Defender  could  prove  that  there  have  been  instances  where 
creditors  had  promised  their  votes  to  other  candidates,  but 
who  afterwards  withheld  their  votes,  and  with  tears  in  their 
eyes,  have  acknowledged  that  in  consequence  of  applications 
made  to  them  by  Mr.  Bannatyne  or  his  friends,  and  the  hints 
they  got  of  what  they  might  suffer,  should  they  oppose  him 
at  an  election,  tliey  did  not  consider  themselves  safe  to  vote 
against  him. 

But  what  occasion  is  there  to  resort  to  creditors  to  prove 
Mr.  Bannatyne's  manoeuvres  and  stratagems  for  carrying  his 
points?  For  not  contented  with  his  influence  over  creditors, 
(which  his  connection  with  the  cashier  of  tlie  Royal  Bank 
gives  him,)  he  even  has  recourse  to  stratagems  uoith  banJcrupts 
thcmsdveSi  ta  carry  his  point.  Witness  his  letter  to  the 
Defender,  to  be  afterwards  more  particularly  noticed*,  hold- 
ing out,  that  if  the  Defender  assisted  him  in  getting  the 
•  Pri;ited  papers,  p.  e. 
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Trusteeship,  he  -jMuld  do  cvcnj  thing  in  /.-is  pov^ei-  (a  power 
which  every  creditor  knows  is  not  small,)  to  cilect  a  settle- 
ment between  the  Defender  and  his  creditors.  Not  only  so, 
but  the  very  raising  this  prosecution  against  the  Defender 
before  your  Lordship,  instead  of  the  Court  of  Session,  is 
perhaps  one  of  the  most  dextrous  stratagems  wliieh  Mr. 
Bannatyne  could  adopt  to  carry  his  point.  For  it  is  not  only 
calculated  to  intimidate  the  Defender  from  acquainting  tlie 
creditors  of  the  proceedings  that  have  been  adopted,  but  to 
save  Mr.  Bannatyne  from  being  more  publicly  exposed  in 
the  Supre.iie  Court,  where  he  knows,  (had  he  raised  his  pro- 
cess there)  the  above  letter  would  immediately  meet  him,  and 
where  his  connection  with  Mr.  More  has  been  so  frequently 
reprobated ;  a  connection  which  is  universally  considered  as 
a  monster  or  hydra  in  the  mercantile  system. 

On  this  subject  your  Lordship  is  referred  to  a  pamphlet 
that  was  published  in  this  City  in  October  last,  entitled, 
<«  Thoughts  on  the  Nature  and  Consequences  of  Electing  as 
<«  Trustees  on  Bankrupt  Estates,  those  who  divide  the  Emo- 
"  luments  of  the  Office  with  Cashiers  of  Banking  Com- 
*'  panics,"  a  copy  of  which  is  herewith  produced,  in  order 
to  satisfy  your  Lordship  that  the  above  letter  of  Mr.  Banna- 
tyne's  completely  verifies  what  is  stated  in  p.  4.  J  1.  and  p. 
1 1.  §  2.  of  that  pampViIet,  with  regard  to  the  stratagems  used 
by  Trustees  of  the  above  description  to  procure  the  oflice 
without  competition. 

In  short,  time  would  fail  to  follow  Mr.  Bannatyne  tin-ough 
all  his  stratagems,  turnings,  and  windings,  to  get  more  bank- 
rupt estates  into  his  hands  than  he  can  possibly  manage. 
For  it  is  a  certain  fact,  that  notwithstanding  he  has  had  the 
management  of  these  estates  for  ten  or  twelve  months,  on 
which  claims  have  been  made  to  the  extent  of  ,£40,000  ster- 
ling,'yet  he  admits  that  he  has  not  to  this  day  recovered  a 
sixpence  of  the  funds;  on  the  contrary,  that  he  has  been  in 
advance  many  hundred  pounds,  no  doubt  occasioned  by  his 
having  involved  tliese  affairs  in  a  world  of  litigation,  conten- 
tlon,  and  strife,  by  which  he  has  drawn  down  the  enormous 
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expenses  attendant  upon  no  less  than  three  different  bank- 
ruptcies, occasioned  in  consequence  of  the  advice  of  his  ordina- 
ry agent.  When  Mr.  Bannatyne  therefore  uses  the  above  me- 
thods to  get  more  bankrupt  estates  into  his  hands  than  he  can 
do  justice  to,  he  has  no  right,  as  already  observed,  to  complain 
that  the  truth  is  told  of  him,  however  unpleasant  it  may  be. 

The  pursuer  next  makes  a  long  quotation  of  a  letter  ad- 
dressed by  the  Defender  to  Mr.  Bannatyne,  wherein  he  de- 
clines to  add  lo  his  name  in  future,  tlie  common-place  title 
of  courtesy  that  he  had  hitherto  annexed  to  it;  alluding  to 
his  not  designating  him  by  the  title  of  «  Esquire.'*  Now  if 
it  be  defamation  not  to  give  Mr.  Bannatyne  the  title  of  Es- 
quire, how  many  individuals  are  there  who  may  have  in- 
curred the  pains  of  defamation?  And  with  respect  to  the 
j)^j,  allusion  in  the  above  letter,  of  Dean  Swift's  Yahoos^  if  Mr. 

Swift's  Ya-  Bannatyne  should  consider  this  defamation,   it  is  incumbent 
°°"  upon  him  first  to  define  what  species  of  creatures  these  are, 

as  it  is  supposed  they  are  not  to  be  found  in  any   dictionary 
of  the  English  language. 

Mr.  Bannatyne  also  seems  to  have  taken  offence  in  being 
told  by  tlie  Defender,  that  his  friends  have  resolved  to  be 
equally  active  to  have  him  (Mr.  Bannatyne)  tried  by  a  spe- 
cial jury  of  honesti  hoiiourable,  and  independent  merchants ; 
and  that  should  they  succeed  in  finding  him  unfit  to  be  any 
longer  entrusted  with  the  management  of  these  estates,  that 
the  Defender,  so  far  from  resenting  the  injury  he  has  suffered 
from  Mr.  Bannatyne,  will  heap  coals  of  fire  on  liis  head,  by 
getting  him  properly  accommodated,  in  a  fit  apartment  in 
Accommo-  ^^^  Asylum,  at  present  erecting  in  this  City  for  persons 
dation  in  \n'ho  are  unfit  to  manage  their  own  affairs,  and  of  course 
.  s>  urn.  ^^^  affairs^  of  others.  Now,  can  Mr.  INIollison's  under- 
taking to  perform  such  an  act  of  Christian  benevolence,  be 
possibly  considered  by  any  rational  being,  to  amount  ta  the 
crime  of  defamation?  Besides,  the  wliole  of  this  passage 
is  merely  hypothetical ;  for  it  proceeds  only  upon  the  idea 
or  supposition  of  Mr.  Bannatyne's  being  found  by  a  jury 
of  honest  merchants  as  unfit  td  manage  these  aftairs;  and 
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the  Defender  has  no  hesitation  to  afTirm,  that  he  is  totally  Unfitness 
7t.n/it  to  manage  them  yropcrly^  from  the  extent  of  his  other  *"  manage 
business. — But  let  this  said   passage'  be  considered   in  what  ptr'l>? '''^°* 
light  it  will,  is  it  any  thing  like   the  accusation   which  Mr. 
Bannatyne  has  brought  against  the  Defender  in  these  Re- 
plies, who  lie  has  not  scrupled  to  charge  with  being  «  bank- 
«<  rupt  in  every  thing  but  wickedness  ?"     Your  Lordship  will 
then  judge,  whether  such  an  accusation  made  by  the  Pur- 
suers against  the  Defender,  which  carries   in  it,   that  he  has 
reached  the  summit  of  human  <lepravity,  does  not  indicate  a 
most   malicious   and    boundless  intention    to  defame ;    and 
that  while  they  accuse  him   of  defamalion,  they  are  the  prin« 
cipal  defamers  themselves. 

Mr.  Bannatyne  next  refers  to  the  letter  which  he  wrote  Mr.  Ban- 
to  the  Defender,  requesting  that  he  would  send  him  a  list  of  "^!'7"*^'' 
his  creditors.  This  letter  Mr.  Bannatyne  says  the   Defender  defender, 
accused  him  for  -^ritmg.     Now  it  is  impossible  Mr.  Ban- 
natyne can  deny  that  he  wrote  that  letter  to  the  Defender ; 
and  as  it  is  of  so  singular  a  nature,  he  shall  take  the  liberty 
of  here  inserting  it  verbatim.     It  is  as  follows  :-i— 
«  To  David  Mollison,  Esq. 

«  Dear  Sir, — Mr.  (Sandeman)  Turnbull  tells  me  that 
*'  you  proposed  sending  for  a  sequestration  this  eveni?igy  and 
"  meant  to  give  me  a  list  of  your  creditors. — Will  you  be 
*'  good  enough  to  send  it  to  me  by  the  bearer  ?  If  I  am  chosen 
"  Trustee,  /  shall  do  ever?/  thing  in  ?mj  poxver  to  ejf<:ct  a 
"  scttlemoit  hel'^cen  you  and  the  creditors.-  I  am, 
"  Dear  Sir,  yours  truly,  "• 

(Signed)        «  Dugald  Bannatyne." 

"Nov.  26th,  1810." 

» 

The  last  part  of  this  letter  hardly  needs  any  commentary, 
for  was  it  not  just  saying  in  other  words,  "  Dear  Sir, 
"  Although  you  are  a  bankrupt  debtor,  and  for  any^  thing 
«  I  know  of  your  conduct  or  affairs,  you  may  have  de- 
"  frauded  your  creditors,  yet  considering  my  influence  over 
"  them,  in  consequence  of  my  connection  with  Mr.  More 
<'  of  the  Royal  Bank,  you  have  nothing  to  fear  from 
'   D2 
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«  them,  for  I  have  it  in    my   power    to   compel   them  to 
<«  settle  with  you,  on  such  terms  as   you  and    I  may   find 
<(  most  for  our  mutual   interest."      Whether  such  an   idea 
as  this  was  in  Mr.   Bannatyne's  own  mind  when  he  wrote 
the  above  letter,  the  Defender  will  not  take  it  upon  him  to 
say;    certain  it   is,    that   the  letter  at  once    suggested   this 
idea   to  the    Defender,  and   he  appeals    to  every  impartial 
reader,  whether    it   would  not  convey    to    them   the   same 
idea.     Indeed,  Mr.  Bannatync  will  not  deny  that  a  difference 
was  likely  to  take   place   between  him    and  Mr.  More   for 
having   wrote   such  a   letter.      Seeing,    therefore,  that  Mr. 
Bannatyne    had    thus    committed   himself,    by    offering    to 
become    as   it  were,  a  broker  for  a  bankrupt^  as   well   as 
a  Trustee  for  his  creditors^  was  it  not  incumbent  on   the 
Defender  to  communicate  his   sentiments   of   this   let;ter  to 
the  creditors .''   And  was  he  not  entitled  to  make  a  compa- 
rison, (which  is  only  a  comparison)  between  a  Trustee  who 
could  write  such  a  letter,  and   a  Judge  pocketing  a  bribe 
to  compound  a  felony  with  a  criminal?    Whether  the  De- 
fender was   right  in    making  such  a  comparison  or  not,    is 
a  question   which   must  be  judged  of  by  the  letter  itself; 
but  it  will  here  be  observed  that  the  comparison  is  merely 
of  a  general  nature,  and  is   not   drawn  between   Mr.  Ban- 
natyne and  such  a   Judge,  but  between  any  Trustee,  who 
is  left  to  wear  the  cap,  if  he  jhinks  it  fits  him.     It  is  pro- 
bable,   however,    that    Mr.    Bannatyne    knowing   this  letter 
would  meet  him  in  the  Court  of  Session,  did  not  wish  to 
havi;  the  merits  of  it   discussed   there,   and   therefore    first 
applied  to  tlie  Magistrates  of  Glasgow  for  an    interdict  to 
prevent  tiic  Defender   from  publishing  that  letter;   but  the 
Magistrates   having   refused    to    grant    that    interdict,    and 
!Mr.  Bannatyne  findinc^  himself  so  far  bafF.cd  in  this  attempt, 
he  next  had  recourse  to  your  J^ordship  to  prottxt  him  even 
against  the  conse(jueiice  of  his  cum  ha,nd  li-riiing. 

The  Pursuers  last  of  all  quote  part  of  a  letter  of  introduc- 
tion which  the  Defender's  Agent  wrote  to  a  Lawyer  in 
Edinburgh  for  giving  the  Defender  advice  what  steps  should 
be  taken  to  procure  him   redress.     The  Defender,  in    jug' 
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tice  to  his  Agent,  must  say,  that  he,  (the  Defender)  be- 
ing in  Edinburgh  at  the  time,  had  left  the  papers  with 
the  printer,  and  it  was  printed  among  the  other  papers 
without  his  Agent's  knowledge.  At  the  same  time  there 
is  notliing  in  that  letter,  but  what,  it  is  apprehended,  his 
Agent  was  entitled  to  write  to  a  Counsel,  when  giving  his 
opinion  of  Mr.  Bannatyne's  conduct. 

On  this  branch  of  the  subject,  it  only  remains  to  take  no- 
tice of  the  Defender's  letter  to  Mr.  More,  which  the  Pur-  P"^^'^"'^*^'^> 

'  letter  to 

suers  have  thought  proper  to  produce,  and  on  which  they  Mr.  More. 
found,  as  complete  evidence  that  the  Defender  was  actuated 
by  a  malicious  intention  in  prhiting  the  papers  complained 
of.  So  far,  however,  from  this  letter  (which  they  have  tak- 
en ca»e  only  to  quote  partially,)  instructing  any  such  inten- 
tion; it  is  submitted,  if  it  docs  not  instruct  the  very  reverse, 
and  shov/s  how  anxious  the  Defender  was  to  get  Mr.  More 
to  step  forward  to  prevent  the  necessity  of  the  Defender's 
bringing  the  Pursuers'  conduct  before  the  public  in  any  fu- 
ture publication.  This  v/ould  have  appeared  from  the  fol- 
lowing passage  in  that  letter,  had  it  suited  the  Pursuers'  purpose 
to  quote  it.  It  is  as  follows:  "  From  the  feeling  manner 
"  in  which  you  spol^e,  during  our  interview  on  the  morning 
«*  of  the  7th  June,  of  the  very  high  respect,  regard,  and  es- 
"  teem  which  you  entertained  for  your  partners,  Messrs.  Du- 
«  gald  and  John  Bannatynes,  I  am  /jopeful  that  you  luill  Jed 
"  it  a  duty  incumbent  upon  you  as  their  friend.^  to  step  for- 
«  a?a;rf,  in  order  to  prevent  this  public  attach  upon  their  con- 
«  duct  novO  in  contemplation^^ 

When  the  Defender,  therefore,  was  thus  entreating  Mr. 
More,  Mr.  Bannatyne's  partner,  to  interpose,  and  use  his  in- 
fluence for  preventing  the  necessity  of  laying  the  papers  re- 
ferred to,  before  the  public,  your  Lordship  will  judge  with 
what  justice  the  Defender  is  accused  by  the  Pursuers  of  be- 
ing actuated  by  maiice  towards  them. 

The  Defender  has  now  gone  over  the  various  parts  of  the 
papers  founded  on,  and  which  the  Pursuers  have  condescended 
upon  or  nuotcd,  as  being  defamatory,  but  which  he  hopes  to 


ss 

have  satisfied  your  Lordship  cannot  be  considered  as  a- 
mounting  to  a  libel ;  for  with  respect  to  their  containing  mat- 
ter that  might  reflect  on  the  Pursuers'  conduct,  in  the  man- 
agement of  these  estates,  particularly  to  the  haughty  and  op- 
pressive proceedings  tovi^ards  the  Defender  himself,  this  he 
never  meant  to  deny.  Indeed  as  the  Pursuers  had  excluded 
him  from  all  access  to  the  books,  had  resolved  to  withdraw 
his  protection,  and  have  actually  withheld  his  subsistence; 
and  as  in  his  opinion  they  were  conducting  his  own,  his  Part- 
ners, and  the  creditors  affairs  to  ruin;  so  it  was  the  very  ob- 
ject  of  these  papers  to  inform  all  who  might  be  interested 
in  them,  of  such  unwise  and  injurious  proceedings.  The 
Pursuers  therefore  have  themselves  to  blame,  if  they  have 
suffered  any  mischief  from  what  the  Defender  thus  consider- 
ed it  his  duty  to  disclose. 

It  is  true,  they  have  argued,  that  if  he  considered  himself 
aggrieved,  he  ought  to  have  applied  to  the  Court  of  Session 
for  redress.  But  this  argument  or  advice  they  have  not  a- 
dopted  in  their  own  case;  for  since  they  considered  them- 
selves as  aggrieved  by  the  Defender's  publication  as  defama- 
tory, why  did  they  not  apply  to  the  Court  of  Session,  or  pro- 
per Court,  for  redress  ?  But  the  Pursuers'  argument  as  to  the 
Defender's  applying  to  the  Court  of  Session  for  redress,  at 
least  in  this  stage  of  the  business,  he  considers  to  be  a  perfect 
insult,  and  just  the  same  as  telling  him,  «<  Sir,  if  we  h«ve 
"  done  wrong  to  you  or  your  creditors,  you  ought  to  pro- 
*«  secute  us  before  acquainting  them  what  we  have  done, 
"  or  calling  them  to  your  assistance." 

Before  considering  the  two  points  at  issue,  the  Defender 

has  only  to  take  notice  of  that  part  of  the  Replies,  where  the 

Defender's  Pursuers  consider  it  very  unbecoming  in  the  Defender  to  have 

f  rotest  ad-  expressed  his  displeasure  at  their  conduct  in  the  Jormidable 

l)t  formid-   shape  of  an  instrument  of  protest,  and  where  they  admit  that 

''^^^'  they  have  not  been  able  to  realize  a  sixpence  of  the  estate. 

As  to  the  instrument  of  protest,  the  Defender  will  at  once 

admit  it  wzsformidable  enough.    But  what  was  to  make  it  so 

formidable  to  the  Pursuers,  unless  it  were  tho  unwise  mea- 
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sures  they  took,  which  have  prevented  them  from  reaHzIng  th^ 
funds?  Tlie  circumstance,  therefore  of  the  protest  being 
so  formidable,  shows  its  excellency,  and  how  necessary  this 
precaution  was,  to  found  recourse  against  them.  But  be- 
sides the  unwise  measures  of  the  Pursuers,  there  are  other 
reasons  which  may  account  for  Mr.  Bannatyne's  not  being 
able  to  realize  the  funds,  viz.  his  taking  more  business  on  liand 
than  he  can  fpossibly  manage;  for  it  is  a  certain  fact,  that  al- 
though Mr.  Baniutyne,  from  his  connection  with  Mr.  More  of 
the  Royal  Bank,  has  monopolised  the  management  of  almost 
every  bankrupt  estate  that  has  occurred  in  Glasgow  during 
these  times  of  pressure  and  public  calamity,  to  no  less  a 
number  than  one  hundred,  if  report  says  true;  yet  he  only 
keeps  one  or  two  raw  boys,  and  a  person  who  was  a 
warper,  for  his  head  clerk;  while  his  own  time  is  employed 
from  morning  till  night,  roaming  about  the  town,  canvassing 
and  plotting  in  every  bankruptcy  that  happens,  to  get  him- 
self elected  Trustee.  Indeed,  while  Mr.  Bannatyne  has  such 
an  overwhelming  power  to  acquire  the  management  of  so 
many  bankrupt  estates,  yet  so  unable  is  he  to  realize  the 
funds  of  any  one  of  tliem,  that  when  creditors  call  upon 
him  for  information,  he  can  give  them  no  account  of  their 
affairs.  Besides,  with  what  grace  can  Mr.  Bannatyne  re- 
proach any  bankrupt,  that  his  estate  has  not  yielded  a  six- 
pence of  funds,  while  Mr.  Bannatyne  can,  nevertheless, 
tamper  with  that  very  bankrupt,  by  writing  him  a  private 
ktter,  offering  to  do  every  thing  in  his  power  to  effect  4 
settlement  between  that  bankrupt  and  his  creditors,  if  he 
Avill  only  furnish  him  with  tlie  means  of  getting  his  estate 
ioto  his  harids .'' 

The  only  other  part  of  the  Reply  which  seems  to  require  Allcef  J 
notice,  is  the  latter  part  of  it,  where  the  Pursuers  sav,  thev  !=°"^'^'^"^«' 

f  J '  J    in  pursucf  s« 

«  have  the  consolation  to  know  they  have  e^ijoyed  the  per- 
«<  feet  confidence  of  tlieir  constituents,  not  one  of  whom 
«  resident  in  any  part  of  the  Empire,  has  been  found  to 
"  give  countenance  to  the  Defender's  extraordinary  con- 
«  duct."     As   to  this    assertion,  it  will   be  observed,    that 
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they  have  not  to  this  day  specified  or  condescended  upon 
a  single  instance  in  which  that  extraordinary  conduct  is 
said  to  consist,  except  protesting  against  their  proceedings, 
as  aheady  noticed,  and  laying  them  befoie  the  creditors. 
And  as  to  their  enjoying  the  perfect  confidence  of  their 
constituents,  it  will  be  admitted,  that  it  is  one  thing  to 
enjo^f  confidence,  and  quite  another  thing  to  deserve  it. 

How  far  the  Pursuers  are  entitled  to  the  confidence  which 
they  say  they  enjoy,  your  Lordship  will  judge,  when  you 
are  informed,  that  notwithstanding  their  complaints  again&t 
the  Defender  for  alleged  improper  conduct,  which  induced 
them  to  take  the  harsh  step  of  refusing  his  protection,  and 
withdrawing  his  very  means  of  subsistence;  and  notwith- 
standing they  give  out,  that  it  has  been  on  account  of 
that  improper  conduct  that  they  have  not  been  able  to  re- 
alize a  sixpence  of  the  funds  for  these  ten  months  past; 
yet  when  he  required  Mr.  Bannatyne,  under  protest,  in  June 
last,  to  call  a  meeting  of  the  creditors,  so  as  they  might 
judge  between  the  Pursuers  and  him,  they  have  not  called 
any  such  meeting,  to  this  day;  not  only  so,  but  after  having 
been  required  by  the  creditors  themselves  to  call  a  meeting, 
in  order  to  concert  the  most  speedy  and  effectual  measures 
for  realizing  the  funds  and  winding  up  the  affairs,  ea'cn  this 
requisition  Mr.  Bannatyne  has  treated  with  contempt;  for 
the  Defender,  anxious  to  bring  his  alleged  misconduct  to 
a  fair  trial,  and  that  the  creditors  should  be  put  in  possession 
of  the  funds  without  furtlier  delay,  called  a  meeting  of 
them  himself  on  the  3d  current,  at  which  a  letter  from 
one  of  the  creditors  for  himself,  and  as  representing  other 
creditors  to  the  extent  of  about  j€4-000  was  produced  and 
read,  stating,  that  he  had  not  received  any  answer  from 
Mr.  Bannatyne  relative  to  these  affairs,  and  that  he  was 
apprehensive  Mr.  Bannatyne  had  too  much  of  this  kind 
of  business  to  be  able  to  manage  it  properly;  and  that 
it  appeared  evident,  that  the  Defender  had  been  making 
very  strenuous  exertions  for  the  interest  of  all  the  creditors. 
But  this  not  being  a  meeting  under  the  statute^  so  as  any 


41 

thing  decisive  couM  be  determined,  thfe  creditors  present,  un- 
animously came  to  the  following  resolution,  viz.  ««  Re- 
«*  solved,  that  Mr.  Dugald  Bannatyne  the  Trustee  be  in- 
"  structcd  and  required,  who  they  liereby  instruct  and  re- 
"  quire,  forthwith  to  call  a  general  meeting,  Under  the  staiute, 
"  of  the  whole  creditors,  to  be  held  within  the  Tontine 
««  hotel  of  Glasgow,  for  the  purpose  of  concerting  such 
««  measures  as  may  appear  to  be  best  calculated  for  speedily 
"  winding  up  these  aiBiirs,  and  realizing  tlio  funds;  and 
"  appoint  a  copy  of  these  minutes  to  be  transmitted  to  Mr. 
«*  Bannatyne,  for  that  purpose." — A  copy  of  these  resolu- 
tions was  accordingly  sent  to  Mr.  Bannatyne  by  tlie  preses 
of  that  meeting,  who  received  from  him  the  following  laconic 
answer;—"  I  have  only  further  to  observe,  in  answer  to  the  ri,?*^'* 
•'  last  part  of  your  letter,  that  I  cannot,  consistent  with  my 
"  duty,  pay  any  regard  to  such  communication.'* 

After  this  refusal  of  Mr.  Bannatyne's  to  call  a  meeting  of 
the  creditors,  even  at  their  own  request,  your  Lordship  will 
judge  with  what  propriety  he  alleges  that  he  enjoys  the  per- 
fect confidence  of  the  creditors,  or  means  to  manage  their 
affairs  according  to  their  wishes.  For  it  would  be  vain  for 
Mr.  Bannatyne  to  say,  that  the  above  requisition  to  call  a 
meeting,  is  not  by  one-fourth  of  the  creditors  in  value,  even 
supposing  this  were  the  case;  seeing  that  he  can  of  his  own 
accord,  without  the  request  of  any  creditor  whatever,  call 
a  meeting  himself,  and  which,  his  accusations  against 
the  Defender,  and  the  harsh  measures  he  has  adopted 
towards  him,  but  especially  the  embarrassment  he  has  de- 
clared himself,  to  be  in,  as  to  realizing  the  funds,  imperiously 
required  him  to  call  for  his  own  exoneration.  But  the 
truth  seems  to  be,  as  the  above  creditor  has  expressed  his 
apprehension,  that  Mr.  Bannatyne  has  too  much  business  of 
this  kind,  to  manage  any  of  it  properly. 

The  Defender  shall  now,  as  briefly  as   possible,  consider 
the  two  .preliminary    questions  which  fall   to  be  determined  ^"(^onipe- 
before  this  process  can  be  entertained.  Court  to 

And  1st,  With  respect  to  the  competency  of  this  Court  to  try  ^^^^  ca»». 

F 
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matters  of  scandal  or  defamation?  In  arguing  tliis  point,  the  De- 
fender has  no  occasion  to  dispute  your  Lordship's  competency 
to  actions  that  are  brought  merely  for  the  purpose  oi  recovering 
damages  or  reparation^  in  consequence  of  defamation,  after  it 
has  been  found  by  the  competent  Court.  Indeed,  it  is  only 
to  tliis  extent  the  Pursuers  tliemselves  seem  to  allow  your 
Lordship's  jurisdiction;  for  tlicy  admit  that  the  Commissaries 
are  the  only  proper  Court  for  determining  cases  of  slaridcr. 
Although,  therefore,  they  have  quoted  the  case  of  Hamilton 
against  Arbuthnot,  where  it  was  found  that  an  action  of  da- 
mages for  a  verbal  injury,  was  competent  before  the  Baillies 
of  Edinburgh  ;  yet  in  the  very  next  line  they  admit,  that 
an  action  such  as  the  present  is  altogether  different;  for  they 
say  that  the  present  is  «  not  an  action  of  ordinary  slander,  or 
«  merely  for  a  verbal  injury,  having  for  its  object,  rcpara- 
**  tion  by  decree  for  damages;  it  is  an  action  altogether  dif- 
*»  feretity  and  of  a  more  criminal  nature,  where  the  Defender 
«  is  charged  with  a  real  and  substantial  injury." — Now  this 
is  the  very  plea  which  the  Defender  maintains;  for  this  be- 
ing an  action  of  a  criminal  nature,  intended  to  (ix  a  high 
crime  on  the  Defender,  and  altogether  different  from  an  or- 
dinary action  for  damagest  your  Lordship,  of  course,  and  ac- 
cording to  the  Pursuers'  own  doctrine,  is  not  competent  to 
try  actions  which  have  for  their  object  to  establish  this  crime, 
but  only  such  actions  as  conclude  for  reparation. 

Although  the  Commissaries'  jurisdiction,  therefore,  may 
not  be  privative  in  actions  of  damages  for  a  verbal  injury, 
yet  they  are  privative  in  all  actions  for  trying  the  injury 
itself,  for  establishing  the  crime  of  defamation.  Thus, 
Erskine  lays  it  down,  B.  1st,  T.  Sth,  §  30th,  "  Questions 
«  of  slander  and  defamation  have  been  in  every  period  of 
««  time,  ever  since  die  Reformation,  proper  to  the  cognizance 
«  of  the  Commissaries. — In  all  the  instructions  given  from 
*<  time  to  time  by  the  Crown  or  by  Bishops  to  these  Judges, 
«  actions  of  slander  are  mentioned  as  falling  under  their  ju- 
«<  risdiction,  immediately  before  the  confirmation  of  testa- 
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«  ments,  in  vhiclk  it  is  contes/ible  that  their  Judicial  porxets 
"  are  privative." 

This  must  satisfy  your  Lordship,  that  the  present  action 
cannot  be  entertained  or  judged  of  by  this  Court  But  sup- 
posing a  doubt  could  possibly  remain  on  this  point  ayet  there 
can  be  none  that  it  is  totally  incompetent  to  bring"  'such  ac- 
tions in  the  form  of  a  summary  petition,  as  is  done  in  the 
present  case,  seeing  no  such  actions  are  entitled  to  a  sum- 
mary discussion.  And  as  this  objection  appears  prima  faciiC 
of  the  petition  itself,  it  is  humbly  apprehended,  that  it  ought 
at  once  to  hare  been  cast  out,  as  was  done  hy  the  Magis- 
trates, and  no  deliverance  whatever  given  upon  it.  That  an 
action  for  defamation  should  have  been  brought  before  your 
Lordship  in  this  shape,  must  appear  still  more  singular,  when 
your  Lordship  is  informed,  that  the  Procurator  who  has 
presented  the  petition,  \i  the  Procumtor  Fiscal  of  the  Com- 
missary Court. 

The  2d  point  sJiall  now  be  considered,  viz.  Whether  an  wfie^^»«" 
Interdict  of  any  publication  can  be  legally  granted,  before  can  be  le- 
the  publication  itself  be  found  libellous?  gzUy  inter* 

On  this  point  the  Defender  must  set  out  with  observing, 
that  although  your  Lordship  has  interdicted  the  Defender 
from  "  ofncji  publishing  and  circulating,  and  continuing  to 
«*  publish  and  circulate  the  libel  mentioned  in  the  Petition, 
"  until  the  future  order  of  Court,"  yet  no  such  interdict  is 
there  craved.  For  upon  looking  at  the  praver  of  the  Peti- 
tkm,  your  Lordship  will  see  that  it  is  only  something  in  the  ^'^^^  '"' 
wmnb  of  futurity  which  the  Pursuers'  were  afraid  the  De-  ndtred. 
fender  was  going  to  publish  rejecting  upon  their  conduct, 
that  the  interdia  is  applied  for.  Thus  they  crave  your  Lord- 
ship, «  in  the  mean  time  to  interdict  the  said  David  MoUison, 
«<  (not  from  reprinting  and  republishirig^)  but  from  printing, 
«*  puBUshing,  and  circtdaiing,  or  causing  to  be  printed,  pub- 
«  lisbed,  and  circulated,  any  libel  or  charge  whatever,  di- 
**  rectly  or  indirectly  reflecting  upon  the  conduct  and  charac- 
"  ter  of  the  Petitioners  in  the  maru^ement  rf  r',^  -aifi 
«  estates,  or  for  any  other  came  •schatsorLfr.'' 

F  2 


The  whole  of  this" prayer,  but  especially  the  last  words  of 
it,  which  refers  to  any  cause  whatsoever,  shows,  that  the 
Petitioners  wished  the  Defender  to  be  interdicted  from  pub- 
lishing something  yet  unknown  to  them,  or  which  might  re- 
flect on  thnr  conduct,  let  the  cause  of  the  publication  turn 
out  what *■  it  would.  Had  the  Pursuers,  therefore,  not  been 
conscious  that  there  existed  some  cause  not  yet  brought  be- 
fore the  public,  which  might  reflect  upon  their  conduct, 
would  they  have  been  so  anxious  thus  to  prevent  the  De- 
fender from  exposing  them.  But  the  Defender  apprehends 
that  such  a  requisition  carries  absurdity  in  the  face  of  it. 
For  who  is  to  be  the  judge,  whether  the  intended  publication 
contains  what  would  reflect  upon  their  conduct  or  not,  be- 
fore it  be  actually  published?  The  Pursuers  cannot  surely 
judge  of  this  matter,  neither  could  the  public.  Unless,  there- 
fore, they  supposed  that  the  Defender  was  previously  to  sub- 
jiiit  that  intended  publication  to  your  Lordship,  or  to  some 
other  person  Invested  with  judicial  powers,  the  Defender 
himself  is  left  to  be  the  sole  judge  of  the  import  of  it. — 
Might  not  then  the  Pursuers,  with  equal  propriety,  crave  an 
interdict  against  the  Defender,  from  openiug  his  mouth  re- 
lative to  the  Pursuers'  conduct  in  the  management  of  his  af- 
fairs, or  from  communicating  a  single  circumstance  respect- 
ing them  to  the  creditors,  so  as  they  could  save  their  proper- 
ty from  destruction? 

It  is  true,  the  Pursuers  affect  great -regard  for  the  liberty 
of  the  press,  to  support  which  they  tell  your  Lordship, 
«  that  rather  than  this  inestimable  blessing  should  suff^er 
«<  at  their  hands,  they  would  patiently  tolerate  all  the  ca- 
<«  lumny  and  abuse  whiph  the  most  wicked  or  the  most 
«  distempered  imagination  could  suggest."  But  compare 
this  profession  with  the  prayer  of  their  petition  above  quoted, 
wherein  they  crave,  that  the  Defender  shall  be  interdicted 
from  pubUshing,  not  any  thing  that  the  most  wicked  imagi- 
nation could  suggest,  but  from  publishing  any  thing  that 
might  even  rejiect  upon  their  conduct,  from  any  cause 
li}hatsoever»     Your  Lordship   will   tlicn  judge  of  the   sin- 


cerltjr  of  these  Gentlemen's  high  regard  for  the  inestimable 
blessing  of  the  liberty  of  the  press.  For  instead  of  allow- 
ing the  Defender  to. go  on  with  his  publication,  so  as  the 
import  of  it  may  be  known,  the  method  they  take  to  de- 
fend this  hberty,  is  by  anticipating  and  suppressing  all  inquiry 
into  their  conduct,  and  raising  a  process  of  defamation  against 
him,  to  crush  and  intimidate  him  from  complaining  of 
their  conduct;  a  method,  which  within  these  few  years, 
has  been  adopted  by  certain  managers  of  bankrupt  estates, 
well  known  to  the  Pursuers,  to  suppress  all  inquiry  into 
their  proceedings,  and  to  prevent  creditors  from  being  ap- 
prized of  their  situation,  so  as  they  might  know  the  grounds 
on  which  to  prosecute  a  Trustee.  But  as  was  justly  obser\'- 
ed  in  an  action  of  the  present  nature,  which  lately  depended 
before  the  Court  of  Session,  "  of  all  the  expedients  that 
<'  have  hitherto  been  devised  for  plundering  a  body  of 
"  creditors  with  impunity,  this  would  prove  the  most  ef- 
«  fectual."  The  moment,  therefore,  any  Trustee  com- 
mences a  process  of  defamation  against  any  individual  con- 
nected with  the  estate,  it  is  high  time  for  the  creditors  to 
take  the  alarm,  particularly  when  a  Trustee  shrinks  from 
meeting  the  public,  on  the  grounds  on  which  he  has  been 
attacked. 

Although  therefore  the  Pursuers  craved  a  general  in- 
terdict against  the  Defender,  from  printing  or  circulating 
all  publications  whatever,  that  might  reflect  upon  their 
conduct,  yet  your  Lordship  seemed  to  be  sensible  of  the 
absurdity  and  illegality  of  such  a  demand;  and  therefore, 
you  only  interdicted  the  republication  of  what  had  already 
been  published.  But  as  this  was  not  what  the  Pursuers  craved, 
so  neither  could  it  be  what  they  meant  to  crave ;  for  un- 
less they  supposed  that  your  Lordship's  interdict  was  to  follow 
every  copy  that  had  been  circulated,  and  could  prevent  the  pub- 
lication of  it  by  other  persons,  and  in  other  places,  in  Scotland, 
England,  and  Ireland,  they  must  have  at  once  perceived  that 
any  interdict  against  the  Defender  as  to  what  had  already  been 
published,  was  completely  incj^t ;  not  to  mention,  that  had  it 
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been  the  republication  of  the  printed  papers  that  the  Pursuers 
vished  to  be  interdicted,  till  it  was  found  whether  they  were  li- 
bellous or  not,  they  would  liave  qualified  the  prayer  of  their 
petition  in  this  manner,  so  as  the  interdict  might  either 
have  been  made  perpetual  or  recalhed,  according  to  the  issue 
of  ike  process.  But  the  Petition  bears  no  such  qualifica- 
tion, and  evidently  has  no  reference  to  what  has  already 
been  published,  but  only  to  what  is  in  the  womb  of  fu- 
turity. It  is,  therefore,  humbly  apprehended,  that  your 
Lordship  has  granted  an  interdict  which  the  Pursuers 
neither  did  crave,  nor  ever  meant  to  crave. 

Your  Lordship  then  is  particularly  requested  to  attend 
to  what  it  is,  that  the  Pursuers  actually  crave  in  their  Pe- 
tition. It  is  nothing  more  or  less,  than  tliat  the  Defender 
shall  be  interdicted  from  publisliing  any  thijig  that  may 
reflect  upon  their  conduct  and  character  in  the  manage- 
ment of  these  estates.  Now  such  a  demand  is  evidently 
irrelevant,  because  many  things  are  published  every  day 
which,  notwithstanding  they  reflect  in  a  very  high  degree, 
upon  people's  conduct  and  character,  yet  the  law  cannot 
take  hold  of,  as  being  libellous  or  actionable.  Indeed, 
there  is  hardly  a  newspaper  that  is  printed,  but  what  re- 
flects upon  some  person's  conduct  and  character.  Supposing, 
therefore,  a  member  of  parliament,  a  judge,  an  officer  in 
the  army,  or  other  public  person,  \ras  to  present  a  Pe- 
tition to  your  Lordship,  craving  that  all  the  printers  of 
newspapers  in  Glasgow,  should  be  interdicted  from  pub- 
libhing  nnij  thing  that  might  reflect  upon  their  conduct  or 
character^  would  your  Lordship  have  entertained  such 
a  petition,  or  grant  an  interdict  upon  it?  But  where  is 
the  difference  between  such  an  application  and  the  present, 
where  Mr.  Bannatyne  himself  admits  that  he  is  a  public 
officer,  acting  for  a  body  of  creditors!  When,  therefore, 
the  thing  itself  is  attended  to  for  which  the  interdict  is 
craved,  not  only  tlie  incompetency,  but  the  irrelevancy  of 
the  demand,  must  appear  palpable. 

But  to  give  the  Pursuers'  argument  its  utmost  strength  and 
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latitude,  which  brings'' the  Defender  to  the  true  question  as  Lib«s-ty><(r 
to  •iie  Hberty  of  the  press,  he  shall  suppose  that  the  Pursu-  '^'-'  P"^"' 
ers  had  alleged  he  was  going  to  publish  a  malicious  and 
scandalous  libel  against  them,  accusing  them  of  deep  dissi- 
mulation, fraud,  theft,  extortion,  robbery,  high  treason,  blas- 
phemy and  even  (as  they  accused  him)  of  being  «  bankrupt 
in  every  thing  but  wickedness;"  yet  the  Defender  must  hum- 
bly maintain,  that  according  to  the  true  principles  of  the 
liberty  of  the  press,  neither  your  Lordship  nor  any  Judge 
in  this  country  has  power  to  interdict  the  publication  of 
such  a  paper,  no  not  for  an  hour,  nor  till  after  it  be  found  and 
determined  whether  it  is  actually  libellous  and  punishable. 

Before  quoting  any  legal  authority  upon  this  point,  the  De-  Arguments 
fender  shall  endeavour  to  establish  it  upon  the  reason  of  the  fQu^jg^j  „ 
thing  itself,  and  what  the  ends  of  justice  and  public  utility  reason  and 
seem  necessarily  to  require.  It  will  then  be  allowed,  that  yty."^"^* 
interdicting  even  for  the  shortest  period,  any  Intended  publi- 
cation, upon  the  allegation  that  it  is  libellous  or  actionable, 
before  it  be  actually  found  to  be  such,  is  prejudicating  the 
question^  or  holding  to  be  true,  the  very  matter  which,  if 
it  were  not  true,  would  make  the  interdict  illegal  and  incom- 
petent. In  this  view  of  the  case,  such  interdicts  even  when 
they  are  interim,  is  depriving  a  party  of  the  exercise  of  a 
right,  or  preventing  him  from  making  use  of  his  own  la- 
bours, before  tlie  person  who  applies  for  the  interdict,  is 
found  to  have  any  title  to  obtain  it.  The  difference  between 
interdicts  of  publications  said  to  be  defamatory,  and  otiier  in- 
terdicts, which  respect  the  exercise  of  a  right  of  property, 
shall  be  afterwards  noticed.  It  is  here  only  necessary  to 
have  it  established  or  admitted,  a  'priori,  that  interim  inter- 
dicts necessarily  prejudicate  the  question  as  to  alleged  de- 
famation. Tlie  injustice  therefore  done  to  the  party  inter- 
dicted is  manifest,  because  while  the  interdict  is  kept 
hanging  over  him  and  prevents  him  from  profiting  by  his 
own  industry  or  writings,  the  party  who  has  obtained  the 
interdict  may  completely  fail  in  establishing  the  publication 
fo  be  libellous*,  not  only  so,  but  the  interdicted  party,  or 
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supposed  defamer,  may  be  able  to  substantiate  his  chargea; 
in  which  case  he  would,  not  only  fall  to  assolizied,  but 
would  have  remlered  an  essential  service  to  tlie  community, 
by  having  put  them  upon  their  gaurd  against  that  person, 
who  had  been  acting  under  the  mask  of  a  character  to  which 
he  had  no  title. 

And  here  it  will  be  necessary  to  answer  the  argument, 
viz,  that  no  person's  character  ought  to  suffer  or  be  brought 
before  the  public,  till  his  guilt  be  actually  proven;  and 
therefore  that  his  character  ought  to  be  protected  by  such 
an  interdict,  till  the  facts  are  substantiated  by  evidence.  In 
ansv/er  to  this  argument,  however,  it  will  be  observed,  that 
if  there  is  no  ground  for  defamation,  the  law  is  open  to  the 
person  who  conceives  himself  injured  by  the  publication, 
to  prosecute  the  publisher  for  reparation  and  vindication  of 
character;  so  that  every  person  who  publishes  what  is  de- 
famatory or  libellous,  does  so,  at  his  peril.  Indeed  the  dread 
of  a  prosecution  for  defamation  must  operate  as  powerfully  to 
prevent  the  commission  of  that  crime ;  and  is  as  great  a  secu- 
rity against  it,  as  prosecutions  for  other  crimes,  are  calcu- 
lated to  deter  from  the  commission  of  them,  murder  not 
excepted.  When  individuals,  therefore,  have  the  same  secu- 
rity against  their  character  being  injured  by  a  publication, 
as  they  have  against  an  attack  upon  their  life,  they  have  cer- 
tainly IK)  reason  to  complain. 

But  further,  publications  may  be  as  necessary  to  defend 
and  vindicate  character,  as  interdicts  are  supposed  to  be  to 
prevent  them  from  being  injured.  But  it  may  be  impossi- 
ble, in  many  cases,  for  a  person  to  defend  his  character  in 
a  publication  without  bringing  an  odium,  or  reflecting  upon 
the  character  of  the  other  party.  Indeed,  in  all  defence3 
against  attacks  made  on  characters,  when  the  attacking  par- 
ty is  foiled,  a  stigma  necessarily  attaches  to  him,  in  so  much 
that  if  he  has  been  detailing  or  circulating  reports  of  the 
other  party,  who  shows  them  to  have  been  false  in  the 
publication,  tlie  character  of  a  lyar  necessarily  is  fixed  up- 
©n  him.     Where  a  person  therefore  has  injured  anotlier'? 
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Character  by  unfair  representation  or  insinuations,  in  a  way 

that  the  law  cannot  take  hold  of,  and  when  he  knows  that 

the  person  he  has  traduced,  intends  to  publish  a  true  state 

of  facts,  which  in  many  cases,  is  the  only  way    by  which 

character  can  possibly  be   defended,   he  has  nothing    more 

to  do  than  to  apply  for  an  interdict  of  the  publication,  on 

the  ground  that  if  it  were  published,  it  would  make  him  a 

lyar,  a  character  he  richly  deserves. 

But  further,  there  is  another  view  of  this  case  which  seems  n^v  j 

1  nird  pat" 

necessary  to  be  taken,  viz.  That  besides  the  two  parties  them-  ty. 
selves,  the  defamer  and  the  defamed,  there  is  a  third  party, 
who  is,  or  may  be  deeply  interested  in  the  intended  publica- 
tion, viz.  The  community  or  the  public  at  large  This  third 
party  therefore  may  receive  a  much  greater  injury  by  sup- 
pressing or  stopping  the  publication,  even  for  an  hour,  than 
any  individual  can  possibly  sustain  by  its  fullest  circulation. 
There  is  this  other  difference  too,  that  while  the  injured  indi- 
vidual may  obtain  reparation  if  his  character  be  hurt  by 
the  publication,  yet  by  interdicting  it,  the  injury  done  to  the 
public  may  be  beyond  all  reparation,  nay,  it  may  be  of  the 
most  ruinous  consequences  to  them,  and  endanger  the  very 
existence  of  the  state. 

But  this  is  not  all ;  for  supposing  for  the  sake  of  argument, 
that  a  person  conscious  of  having  committed  the  greatest  crime 
or  conspiracy,  was  to  allege  that  another  was  going  to  defame 
him  by  publishing  his  crimes  to  the  world,  and  under  the  pre- 
tence of  his  going  to  raise  an  action  for  defamation,  was  to 
apply  for  an  interdict  of  that  publication  till  the  action  was 
finished;  it  is  evident,  that  after  having  got  the  interdict,  he 
might  never  raise  his  action  at  all ,  or  if  he  had  raised  It,  might 
not  follow  It  forth,  or  keep  It  hanging  up,  so  that  the  interdict 
would  serve  as  a  licence  to  him  to  perpetrate  the  most  atrocious 
crimes,  and  also  serve  as  a  cover  to  his  real  character,  and 
prevent  the  public  from  being  put  upon  their  guard  against 
him. 

To  illustrate  this.  Supposing  that  a  person  M'ho  was  known 
to  be  a  swindler,  by  some  individual  whom  he  had  swindled 
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ill  another  town,  was  to  take  up  his  residence  in  this  city,  iii 
order  to  carry  on  his  swindling  practices  j  or  supposing  he  had 
been  carrying  on  a  trerisonable  correspondence,  with  the  pub- 
lic enemy,  but  lest  either  of  these  circumstances  should  be 
known  to  the  public,  he  was  to  anticipate  an  advertisement 
which  he  knew  this  individual  intended  to  publish,  and  there- 
fore applied  for  an  interdict  of  the  advertisement,  on  tlie  pre- 
tence that  it  would  defame  him,  and  that  he  was  going  to 
raise  an  action  of  defamation  for  redress;  would  the  injury 
done  to  him  by  publishing  the  advertisement  counter\'ail  the  in- 
jury done  to  the  public,  by  suppressing  or  interdicting  it,  until 
the  issue  of  that  pretended  action  ?  Notwithstanding  that  be- 
fore the  raising,  or  termination  of  it,  the  swindler  or  traitor 
may  have  accomplished  his  purposes,  which  was  all  he  want- 
ed by  applying  for  the  interdict,  to  conceal  his  real  character; 
and  also  notwithstanding  he  had  it  in  his  power  to  sue  for  re- 
dress, if  he  was  wrongously  impeached. 

It  seems  to  be  on  this  solid  principle  of  public  utility  and  se- 
curity, that  tlie  liberty  of  the  press  is  established,  which,  it  is 
apprehended,  is  a  complete  answer  to  all  that  the  Pursuers 
have  advanced  as  to  the  expediency  of  granting  interdicts  to 
protect  character;  seeing  the  best  protection  which  any  cha- 
racter is,  or  can  be  entitled  to  receive,  is  inquiry^  and  if  tlic 
allegations  be  false,  the  defamer  is  punishable.' 

But  further,  besides  the  liberty  ef  the  press  being  calcula- 
ted to  guard  the  public  against  the  mal -practices  of  individu- 
als, it  is  also  of  the  greatest  use  to  preser^'e  honesty  among 
mankind  in  the  transactions  of  human  life ;  for  there  are  many 
people  who  are  totally  devoid  of  every  principle  of  honesty, 
but  who  are  kept  honest,  at  least  in  some  degree,  merely  from 
the  terror  of  being  exposed. 

If,  therefore,  in  the  case  of  a  publication  whicii  accuses  a 
person  of  a  complication  of  crimes,  even  of  the  most  heinous 
nature,  an  interdict  of  it  would  be  impolitic,  and  productive 
of  the  greatest  evils  to  society,  much  more  impolitic  must 
such  interdicts  be  in  all  matters  relative  to  a  bankrupt  estate, 
where  a  debtor  or  his  creditors  are,  or  may  be  suffering  the 
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greatest  injustice;  but  where  a  Trustee  acting  for  them,  an- 
ticipates all  inquiry  into  his  conduct,  and  wishes  to  exclude 
them  from  all  information  as  to  his  proceedings;  an  evil 
which  may  not  be  confined  to  the  creditors  directly  concerned, 
but  may  extend  its  baneful  consequences  to  a  vast  number  of 
other  persons  connected  together  in  the  endless  links  of  trade. 
This  single  obsen'ation  must  suggest  to  your  Lordship  what 
might  be  the  ruinous  consequences  of  an  interdict  of  a  publi- 
cation relative  to  bankrupt  estates,  even  for  an  hour. 

In  short,  to  talk  of  the  press  having  any  liberty  at  all, 
if  publications  can  be  interdicted,  and  are  to  be  judged  of 
before  they  are  published,  is  a  perversion  of  the  word 
liberty,  and  an  insult  upon  the  most  common  understandi/ig. 
For  where  can  tiiere  be  liberty  to  publish,  if  that  power 
or  liberty  is  made  dej)efiJe?if  on  the  loill  of  a  Judge  to 
interdict  t/ic  publication  or  not  as  he  thinks  proper? 

From  what  is  above  stated,  your  Lordship  cannot  fail 
to  observe,  that  the  question  liere,  is  not  whether  an  in- 
terdict of  a  publication  can  legally  be  granted  for  a  limited 
time,  till  parties  are  heard  upon  the  merits  of  the  publica- 
tion, and  if  interim  interdicts  are  not  granted  for  that  pur- 
pose, for  what  purpose  are  they  granted  at  all?  Not  to 
mention  that  there  are  some  publications  which  it  may  re- 
quire half  a  century  to  discuss,  and  others  it  may  not  be  the 
party's  interest  who  complains  of  them,  to  get  discussed 
at  ^1,  as  already  noticed;  but  whether  such  interdicts  can 
legally  or  constitutionally  be  granted,  even  for  an  hour? 
seeing  an  interdict  of  a  publication  for  the  shortest  period, 
prejudlcates  the  very  question  on  which  the  interdict  hinges, 
and  makes  the  Judge  who  is  applied  to  for  it,  not  only 
a  previous  inspector  of  all  communications  to  the  public, 
but  a  licenser  of  the  press.  In  short,  it  is  with  submis- 
sion maintained,  that  as  the  liberty  of  the  press  can  never 
be  abused  to  any  had  purpose,  without  subjecting  the  De- 
fender to  punishment,  so  it  never  can  be  used  to  any  good- 
purpose,  while  under  the  controul  of  an  inspector.  In  other 
words,  whik  the  press  may  be   a  terror   to  those  who  do 
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evil,  it  never  can  hurt  those  who  do  veil;  seeing  persons 
of  this  last  description  can,  not  only  defend  themselves  by 
means  of  the  press,  if  their  character  be  attacked,  but 
may  obtain  reparation  in  a  court  of  law. 

The  Defender  shall  conclude  these  general  remarks  as 
to  the  expediency  of  the  liberty  of  the  press,  with  only  ob- 
serving, that  although  a  person  whose  character  is  injured 
may  obtain  a  pecuniary  reparation  in  a  court  of  law,  yet 
it  is  by  means  of  the  press  alone  that  substantial  justice  . 
can  be  done  both  to  the  injuring  and  th^  injured  party  in 
all  cases  of  defamation. 

,  Having   now  endeavoured  to   show   from    the  reason    of 

Ijaw  autho-  o^ 

rities,  the  thing  itself  the  expediency  and   impolicy   of  interdicting 

publications  said  to  be  libellous  before  they  are  actually 
found  to  be  such.  The  Defender  shall  next  quote  the  law 
authorities  upon  this  subject.  The  first  he  shall  refer 
to,  is  that  of  the  House  of  Commons,  as  expressed  in  the 
speeches-  of  some  of  the  principal  members,  detailed  in 
the  35th  No.  of  the  Edinburgh  Review  in  May  last,  Article 
-1th,  to  the  whole  of  which  article  your  Lordship  is  refer- 
red. The  second  is  the  authority  of  that  eminent  and 
constitutional  lawyer,  Judge  Blackstone,  who,  in  treating 
of  the  liberty  of  the  press  in  his  Commentaries,  B.  4-.  Cap, 
11.  §.13.  lays  it  down  as  follows: — 

*'  In  this,  and  the  other  instances  which  we  have  lately 
«  considered,  where  blasphemous,  immoral,  treasonable,  schis- 
"  matical,  seditious,  or  scandalous  libels  are  punished  by 
"  the  English  law,  some  with  a  greater,  others  with  a  less 
"  degree  of  severity;  the  liberty  of  the  ]nes&i  properly  under- 
"  stood,  is  by  no  means  infringed  or  violated.  The  liberty 
"  of  the  press  is  indeed  essential  to  the  nature  of  a  free 
"  state:  but  this  consists  in  laying  no  T)re%)ions  restraints  up- 
*<  on  publications,  and  not  in  freedom  from  censure  for  cri- 
*'  minal  matter  when  published.  Every  free-man  has  an 
*<  undoubted  right  to  lay  what  sentiments  he  pleases 
'*  before  the  public:  to  forbid  this,  is  to  destroy  the  frec- 
*^' dom  of  the  press:  but  if  he  publishes   what  13   improper. 


« mischievous,    or  illegal,   he   must  take   the  consequence 
«  of  his  own  temerity      To  subject  the  press   to  the  restric- 
"  tive   power   of  a    licenser,    as   was    formerly   done,  both 
«  before  and  since  the  revolution*,  is  to  subject  all  freedom 
"  of  sentiment  to  the  prejudices  of  one  man,  and  make  him 
"  the  arbitrary  and  infallible  judge  of  all  controverted  points 
«« in   learning,   religion,  and  government.       But   to  punish, 
"  (as  the  law  does    at   present)  any  dangerous  or  offensive 
<'  writings,  which,  when  published,  shall  on  a  fair  and  im- 
«  partial   trial  be  adjudged  of  a  pernicious  tendency,  is  neces- 
«  sary  for  the  preservation  of  peace  and  good  order,  of  go- 
*'  vernment  and  religion,  the  on.y  solid   foundations   of  civil 
«'  liberty.     Thus  the  will  of  individuals  is  still  left  free ;  tlie 
«  abuse  only  of  that  free  will  is  the  object  of  legal  punish- 
<«  m.ent.     Neither  is  any  restraint  hereby  laid  upon  freedom 
««  of  thought  or  inquiry :  liberty  of  private   sentiment  is  still 
«*  left  i  the  disseminating,  or  making  public,  of  bad  sentimentsj  , 
"  destructive  of  the  ends  of  society,  is  the  crime  which  so- 
.  «  ciety  corrects.     A  man  (says  a  fine  writer  on  this  subject) 

•  The  art  of  printing,  $»on  after  its  introduction,  was  looked  upon  (ap 
well  in  England  as  in  other  countries)  as  merely  a  matter  of  state,  and  sub- 
ject to  the  coercion  of  the  crown.  It  was  therefore  regulated  with  us  by 
the  king's  proclamations,  prohibitions,  charters  of  privilege  and  of  licence,  and 
finally  by  the  decrees  of  the  court  of  starchamber  ;  which  limited  the  number  of 
printers,  and  of  presses  which  each  should  employ,  and  prohibited  new  publica- 
tions, unless  previously  approved  by  proper  licensers.  On  the  demolition  of 
this  odious  jurisdiction  in  10"41,  the  long  parliament  of  Charles  I.  after  their 
rupture  with  that  prince,  assumed  the  same  powers  as  the  starchamber  ex- 
ercised with  respect  to  the  licensing  of  books;  and  in  1643,  1647,  1649, 
and  1652,  (Scobell.  i.  44,  134.  ii.  88,  £30.)  issued  their  ordinances  for  that 
purpose,  founded  principally  on  the  starchamber  decree  of  1637.  In  1662 
was  passed  the  statute  13  and  14  Car.  II.  c.  33.  which  (with  some  few  al- 
terations)  was  copied  from  the  parliamentary  ordinances.  This  act  exnired 
in  1679,  but  was  revived  by  statute  1  Jac.  II.  c.  17.  and  continued  till  169'.'. 
It  was  then  continued  for  two  years  longer  by  statute  4  W.  &  M.  c.  24.  but 
though  frequent  attempts  were  made  by  the  government  to  revive  it,  in  the 
subsequent  part  of  that  reign,  (Com.  Journ.  H  Feb.  1691.  26  Nov.  1695.  2J 
Oct.  1696.  9  Feb.  1697.  31  Jan.  1698.)  yet  the  parliamtnt  resisted  it  so 
strongly,  that  it  finally  expired,  and  the  press  became  properly  free  in 
1694  ;  and  has  ever  since  so  continued."     ■ 
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'«  may  be  allowed  to  keep  poisons  in  his  closet,  but  not  pub- 
«« licly  to  vend  them  as  cordials.  And  to  this  we  may  add, 
"  that  the  only  plausible  argument  heretofore  used  for  re. 
"  straining  the  just  freedom  of  the  press,  <  that  it  was  ne- 
««  <  cessary,  to  prevent  the  daily  abuse  of  it,'  will  entirely  lose 
<«  its  force,  when  it  is  shewn  (by  a  seasonable  exertion  of 
"  the  laws)  that  tlie  press  cannot  be  abused  to  any  bad  pur- 
"  pose,  without  incurring  a  suitable  punishment:  whereas  it 
"  never  can  be  used  to  any  good  one,  when  under  the  con- 
"  troul  of  an  inspector.  So  true  will  it  be  found,  that  to 
<«  censure  the  licentiousness,  is  to  maintain  the  liberty,  of 
«  the  press.'- 
Opinions  of  After  what  has  been  so  luminously  stated  by  the  above  emi- 
the  Judges  ^^^^  Lawyer  on  this  subject,  it  might  perhaps  seem  pre- 
Court  Gon-  sumptuous  in  the  Defender,  to  add  a  single  sentence  farther ; 
SI  cred.  j^^^  ^g  your  Lordship,  and  also  Lords  Hermand  and  Boyle, 
at  the  close  of  the  last  Circuit  Court  of  Justiciary,  where 
this  subject  came  to  be  agitated,  were  of  opinion,  that  inter- 
dicts such  as  the  present  were  not  only  legal  and  constitu- 
tional, but  also  necessary,  for  the  defence  and  preservation 
of  character,  the  Defender  craves  your  Lordship's  indulgence, 
while  he  inquires  into  the  soundness  of  the  opinions  that 
were  then  delivered. 

And  1st,  Your  Lordship  seemed  then  to  be  of  opinion, 
that  as  Judge  Ordinary  of  the  county,  you  are  bound  to  pro- 
tect the  character  aS  well  as  the  property  of  the  individuals 
within  your  jurisdiction-,  and  as  you  considered  the  publica- 
tion in  question  to  be  of  a  mischievous  natmct  and  as  reflect- 
ing against  the  Pursuers'  conduct  and  character,  your  Lord- 
ship was  warranted  to  grant  the  present  interdict.  As  to 
your  Lordship's  jurisdiction,  the  Defender  hopes  he  has  shown 
that  matters  of  scandal  do  not  fall  under  it;  such  actions, 
particularly  those  which  are  meant  to  establish  the  crime 
of  defamation,  being  only  competent  to  the  Commissaries. 
And  with  reganl  to  interdicts  against  publications  being 
considered  the  same,  or  similar  to  those  of  questions  of 
property,   with   all   submission,   the   Defender    apprehends. 
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that  the  cases  are  by  no  means  parallel.  For  in  interdicts 
respecting  property  only  two  parties  are  concerned,  viz.  The 
proprietor  and  the  person  who  makes  the  invasion  or  the  en- 
croachment, whereas,  in  all  publications  there  is  a  third  party, 
viz.  the  public;  who,  as  already  noticed,  may  have  a  deep 
interest  in  what  is  intended  to  be  printed  ami  laid  before 
them,  but  who  have  no  opportunity  of  being  heard  till  after 
the  publication  has  been  put  to  the  press  and  circulatetl.  To 
suppress  or  interdict,  therefore,  a  publication,  even  for  an 
hour,  may  be  attended  with  more  mischievous  and  fatal  con- 
sequences to  the  public,  than  the  fullest  circulation  of  them 
may  be  to  an  Individual ;  an  example  of  w^hich  the  Defender 
has  already  given,  and  hundreds  of  as  striking  examples,  must 
at  once  occur  to  youi:  Lordship's  mind;  so  that  interdicts 
against  publications  are  totally  different,  both  in  their  nature 
and  consequences,  from  interdicts  that  respect  property  or 
civil  right.  In  short,  as  Judge  Blackstone  emphatically  observes, 
<'  to  subject  the  press  to  the  restrictive  power  of  a  licenser," 
(which  a  Judge  who  grants  even  an  interim  interdict  of 
a  publication  must  be  considered  to  be)  "  is  to  subject  all 
<f  freedom  of  sentiment  to  tlie  prejudices  of  one  man,  and 
«  make  him  the  arbitrary  and  infallible  Judge  of  all  con- 
«  troverted  points  in  learning,  religion,  and  government." 
And  the  Defender  will  beg  leave  to  add,  Is  making  him 
a  protector  of  a  conscious  offender,  who  may  have  no  other 
purpose  to  serve  in  obtaining  that  restraint  or  interdict,  than 
that  he  may,  in  the  mean  time,  accomplish  his  mischievous 
schemes,  before  the  public  can  be  put  upon  their  guard  a- 
gainst  him.  Not  only  so,  but  as  already  observed,  tlie  bet- 
ter to  cover  his  purposes,  he  may  join  his  application  for  an 
interdict  with  a  process  of  scandal,  which  he  may  keep  hang- 
ing up,  merely  to  get  the  interdict  continued,  in  order  to 
shut  out  the  light,  till  it  be  too  late  to  defeat  his  schemes. — 
Your  Lordship,  therefore,  in  considering  interdicts  of  pub- 
lications, seems  only  to  have  taken  a  view  of  one  side  of  the 
question,  viz.  the  injury  a  publication  may  do  to  an  indi- 
vidual person,  but  not  the  h)jury  which  the  suppression  of 
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fhem  may  do  to  another  Individual,  and  also  to  the  public  at 
large. 

2d.  With  regard  to  the  opinions  of  Lords  Hermand  and 
Boyle,  they  both  thought  that  your  Lordship  could  do  no 
Otherwise  than  grant  an  interdict,  till  parties  were  heard  5 
but  not  to  mention  that  the  third  party,  or  the  public,  M'as  not 
then  in  view,  who  never  could  be  heard;  yet,  according  to 
this  principle,  your  Lordship  might  grant  interdicts  in  every 
case  where  you  have  no  jurisdiction,  or  to  which  your  powers 
did  not  extend ;  such  as  the  interdicting  of  sales  of  herita- 
ble property,  or  the  interdicting  of  freeholders  from  voting 
at  elections,  "who,  if  they  could  be  so  interdicted,  till  they  were 
heard  upon  your  Lordship's  competency,  might  afterwards 
be  heard  to  no  purpose,  as  against  the  time  t.iat  question 
was  discussed,  the  day  of  election  might  be  over. 

The  laying  a  party,  therefore,  under  an  interdict  till  a  ques- 
tion of  competency  in  the  Judge  be  decided  (for  this  is  as 
much  a  question  of  competency  in  the  JudgCy  as  it  is  a  ques- 
-tion  of  right  in  the  party),  might  be  attended  with  the  great- 
est oppression  and  injustice;  especially,  as  every  Judge  ought 
to  know  the  extent  of  his  own  powers;  and  if  any  case 
should  come  before  him,  to  decide  on  which,  he  has  the. 
smallest  doubt  as  to  his  competency,  or  if  the  application 
should  appear  j^nwja  yaaVr  to  be  incompetent,  it  is  humbly 
conceived  that  it  is  such  Judge's  duty  not  to  entertain  the 
cause  for  a  moment,  but  to  leave  the  party  to  seek  his  redress 
before  a  Court  where  no  such  doubt  can  exist.  The  De- 
fender is  far  from  insinuating  that  your  Lordship  had  any 
doubt  as  to  your  power  to  entertain  this  cause,  or  to  grant 
the  present  interdict  at  the  time  it  was  applied  for.  On  the 
contrary,  from  the  very  candid  manner  in  which  your  Lord- 
ship delivered  your  sentiments  on  this  new  question  before 
the  Circuit  Court;  and  from  the  satisfaction  you  there  ex- 
pressed of  the  delicate  and  handsome  manner  in  which 
the  Defender  liad  conducted  himself  tov/ards  your  Lord- 
ship, both  previous  and  subsequent  to  his  bringing  this 
cause  before  that  Court  of  Review,  he  is  fully  satisfied,  that 
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had  your  Lordship  not  been  then  firmly  convinced,  that  such 
an  interdict  was  both  legal  and  proper,  you  never  would 
have  granted  it.  At  the  same  time,  if  the  Defender  has  not 
been  successful  in  satisfying  your  Lordship,  as  to  the  com- 
plete incompetency  of  this  Petition-,  yet,  as  from  what  has 
been  said,  he  flatters  himself,  that  you  will  now  at  least  con- 
sider it  a  dubious  point ;  he  hopes  that  in  these  circumstances, 
your  Lordship  will  not  entertaiii  this  process  a  moment 
longer,  but  leave  the  Pursuers  to  seek  redress  elsewhere. 

To  conclude.     The  Defender  is  sorry  to  have  trespassed 
so  long  on  your  Lordship's  time,  but  he   hopes  the  novelty 
and   singularity  of  this  case,  and   the   importance  of    it  to 
himself,  his  creditors,  and  the  puolic  at  large,  will  be  an  am- 
ple apology.     On  the  whole,  he  trusts  he  has  satisfied  your 
Lordship.      1st,  That  although  the  publication  of  the  papers 
in  question  may  reflect  upon  the  Pursuers'  conduct  and  cha- 
racter in  the  management  of  these  estates,  yet  they   do  not 
amount  to  a  libel,  or  are  at  all   actionable.     2d,  That   sup- 
posing they  did,  your  Lordship  is  not  competent  to  try  libels 
of  defamation,  far  less  in  the  form   of  a  summary  Petition. 
3d,  That  the  interdict  which  has  been  granted,  is  inconsistent 
with  the  liberty  of  the  Press,  and    prejudicating  an  alleged 
scandal,  ^or  redress  of  which,   if  such  really  exist.,  the  law 
is  open  to  the  Pursuers.     And  lastly.  That  the  Pursuers  pre- 
ferring  so  anomalous  and  heterogeneous  a  complaint  to  your 
Lordship,  which  was  cast  out  by  the  Magistrates  of  Glasgow, 
and  not  bringing  their  action  before   the  Court  of  Session, 
strongly  indicates  their  own  sense  of  the  incompetency  of  it, 
and  also  Mr.   Bannatyne's  anxiety  to  shun   a  discussion  upon 
his  letter  in  the  Supreme  Court,   where  he  knows  it  would 
meet  with  that  indignation  which  it   must  naturally  excite 
in  the  breast  of  any  Judge  who  reads  it. 

It  is  therefore  hoped,  your  Lordship  will  dismiss  this  Pe- 
tition as  incompetent  and  unconstitutional,  recall  the  inter- 
dict, and  find  the  Pursuers'  liable  to  the  Defender  in  his  full 
expences.  In  respect  whereof,  Sec. 

(Signed)         DAVID  MOLLISON. 
n  ALEX.  CAMPBELL,  Proc. 
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INTERLOCUTOR. 

Bannatyne,  &c.  against  Mollison. 

Having  resumed  consideration  of  die  Petition,  and  hav- 
ing considered  the  Answers,  Replies,  and  Duplies,  and  hav- 
ing advised  with  the  Sheriff-Depute-,  In  respect  that  the  Pe- 
titioners had,  and  still  have  their  remedy  for  the  alleged 
libellous  publication  complained  of,  by  an  ordinary  action 
before  the  Consistorial  Court,  the  Court  of  Session,  or  the 
Judge  Ordinary,  whose  jurisdiction,  (as  found  by  the  deci- 
sion, 12th  December,  1807,  Forrest  against  Creichton,)  is 
also  competent ;  and  in  respect  that  the  said  publication  had 
been  published,  or  was  in  circulation  for  several  months,  so 
that  no  immediate  danger  or  injury  was  to  be  apprehended 
from  the  reiteration  of  it,  refuses  the  Petition,  recalls  the 
Interdict  formerly  granted,  and  dismisses  the  instance  ;  re- 
serving, however,  to  the  Petitioners  their  action  against  the 
Defender,  on  account  of  the  said  publication,  in  the  ordi- 
nary form  of  procedure,  as  accords  of  law.  But  in  respect 
of  the  improper  strain  of  the  publication  complained  of, 
which  was  the  cause  of  these  proceedings ;  and  that  the  De- 
fender, if  dissatisfied  with  the  conduct  of  the  Petitioner, 
Bannatyne,  as  Trustee,  also  had  his  remedy  by  application 
to  the  Supreme  Court  under  authority  of  the  Bankrupt  Sta- 
tute, finds  no  expenses  due. 

(Signed)        DAN.  HAMILTON. 
31st  October,  1811. 


ADVERTISEMENT 


TO    THE 


JUSTICIARY  PROCEEDINGS. 


THE  following  statement  of  the  Proceedings  be- 
fore the  Court  of  Justiciary,  was  drawn  up  by  a  Professional 
Gentleman  present  at  the  discussion,  for  the  purpose  of  being 
published  in  the  Glasgow  Papers,  as  a  Law  Report  j  but  be. 
ing  found  too  long  for  the  limits  of  a  newspaper,  it  has  been 
here  inserted,  in  order  to  complete  the  narrative  of  the  pro- 
cedure in  this  novel  case. 

Owing  to  the  lateness  of  the  hour,  and  the  very  long 
sederunt  with  which  the  Court  had  that  day  been  occu- 
pied, Mr.  Mollison  was  induced,  out  of  commiseration  to  the 
Judges,  to  pass  over  some  parts  of  his  intended  long  speech, 
which  are  here  included,  however,  as  necessary  for  the  pre- 
servation of  the  chain  of  connection  throughout  the  proceed- 
ings. It  may  also  be  now  observed  with  propriety,  that  al- 
though Mr.  Mollison  had  actually  retained  two  or  three 
of  the  Counsel  at  the  Bar,  yet  these  Gentlemen,  from 
some  unaccountable  circumstance,  appeared  to  be  either  un- 
able, or  unwilling  to  commit  themselves,  by  advocating  the 
cause.  Mr.  Mollison  was  therefore  reduced  to  the  necessity 
of  beseeching  their  Lordships  (by  appointing  Counsel  at  the 
Bar)  to  unlock  the  jaws  of  these  Ca-beruses  of  the  Law.  And 
at  the  close  of  the  business,  when  Lord  Boyle,  hud  charged 


Mr.  MolHson  with  negligence,  in  not  having  had  the  opi- 
nions and  assistance  of  able  Counsel,  Mr  MolHson  begged  to 
assure  their  Lordships,  that  the  "  Yellirjo  Bot/s^^  were  not  yet 
quite  cold  in  the  pockets  of  these  Gentlemen  of  the  Long 
Robe!  This  observation  produced  such  a  palpable  effect  upon 
the  risible  faculties  of  Lord  Hcrmand,  at  the  expense  of  the 
Lawyers,  as  to  convulse  him  with  laughter,  and  produced  his 
observation,  that  Lord  Boyle  must,  of  courscj  acknowledge, 
that  Mr.  MoUison  had  certainly  got  very  poor  jpcnny^mrths 
for  his  money !  This  drx)  isiipe  from  the  Bench,  in  addition 
to  the  effect  ©f  the  formal  cut  at  the  Laxvycrs,  absolutely 
electrified  the  Court,  and,  set  the  whole  audience  in  a  roar  I 


PROCEEDINGS 

BEFORE    THE 

CIRCUIT  COURT    OF   JUSTICIARY, 

HELD    AT   GLASGOW, 

RELATIVE  TO  T'HE  FOREGOING  PROCESS, 


J\S  the  Circltit  Court  of  Justiciary  happened  to  be  open- 
ed in  Glasgow,  on  Tuesday  the  17th  of  September  last,  im- 
mediately after  the  interdict  was  granted  by  the  Sheriff,  Mr. 
Mollison  thought  of  submitting  that  interdict  to  the  review 
of  the  Justiciary  Court,  before  discussing  the  legality  of  it 
in  the  inferior  Court;  but  a  difiicuity  here  occurred,  which 
it  may  be  necessary  now  to  state,  before  taking  notice  of 
what  took  place  in  the  Court  Hal!. 

It  will  then  be  observed,  that  the  original  Petition,  crav- 
ing the  interdict,  was  presented  on  Saturday  the  14th  of 
September,  when  the  first  deliverance  was  granted,  appoint- 
ing the  Petition  to  be  answered  in  forty-eight  liours,  and  in- 
terdicting the  publication  complained  of  till  the  Juturc  orders 
of  Court.  The  Petition  not  having  been  served  till  Satur- 
day* and  the  forty-eight  hours  expiring  on  Monday  mid- 
day, Mr.  Mollison  liad  only  two  or  three  hours  in  the  fore 
noon  of  that  day  to  prepare  his  answers,  owing  to  Sun-f 
^y  having  intervened.  The  answers  were,  nevertheless, 
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lodged  with  the  Clerk  in  due  time,  and  immediately  borrow- 
ed up  by  the  Pursuers'  agent,  in  order  to  Reply,  for  which 
eight  days  are  allowed  by  the  form  of  Court ;  but  next  day 
being  Tuesday,  the  Circuit  Court  met,  and  rose  on  Thurs- 
day, while  the  process  was  in  the  other  party's  hands.  It 
was  impossible,  therefore,  that  this  case  could  be  brought 
before  the  Circuit  Court  by  appeal,  not  only  on  account  of 
the  circumstances  already  stated,  but  because  the  interdict 
was  an  interim  one,  and  not  a  final  judgment;  and  the 
Sheriff  had  no  opportunity  to  see  the  answers,  (which  though 
lodged  in  due  time)  had  been  got  up  by  the  other  party  as  al- 
ready mentioned. 

It  being  totally  incompetent,  therefore,  to  bring  this  cause 
before  the  Circuit  Court  in  the  shape  of  an  appeal,  Mr.  Mol- 
lison,  in  order  to  get  the  interdict  removetl,  thought  of  stat- 
ing the  circumstances  of  the  case,  at  the  close  of  the  Court^ 
when  the  Sheriffs  were  called  up,  and  the  lieges  invited  to 
state  any  complaint  they  might  have  against  them. 

Against  this  measure,  Mr.  Mollison  was  advised,  as  the 
above  invitation  had  degenerated  into  a  form,  and  it  was 
quite  unusual  to  prefer  complaints  against  the  Sheriffs  on 
that  occasion.  Mr.  Mollison,  however,  impressed  with  the 
hardship  of  the  interdict,  as  an  infringement  on  the  liberty 
of  the  press,  resolved  to  avail  himself  of  the  above  form,  and 
to  state  the  case  himself,  when  the  Maccr  made  the  "sual 
proclamation  at  the  close  of  the  Court.  Accordingly,  when 
this  proclamation  was  made,  Mr.  Mollison  rose  up,  and  hav- 
ing respectfully  addressed  the  Judges,  he  received  from  them 
a  most  patient  and  attentive  hearing,  and  wfls  afterwards 
complimented  by  them,  for  the  delicate,  feeling,  and  gen- 
tlemanly manner  in  which  he  had  expressed  himself.  Mr. 
Mollison  also  received  the  thanks  of  the  Shcrifi",  for  the  polite 
manner  in  which  he  had  conducted  himself,  in  the  whole  of 
this  case;  particularly  for  having  previously  sent  him  a  note 
of  his  intention  to  avail  himself  of  the  above  form  of  Court, 
affording  him  an  opportunity  to  submit  the  propriety  of  the 
interdict  to  the  Judges  on  the  Circuit. 


As  it  m;iybe  satisfactory  to  the  Reader,  to  have  laid  be- 
fore him  tlie  speech  which  Mr.  Mollison  delivered  on  this 
occasion,  in  a  very  impressive  and  eloquent  manner,  it  shall 
be  here  inserted  in  his  own  words,  taken  from  the  manuscript 
copy  of  it. 

«  My  Lords  Hermand  and  Boyle, 

«  AFTER  the  long,  laborious,  and  patient  investigations, 
which  have  already  been  discussed  before  your  Lordships 
and  this  honourable  Court,  it  would  very  ill  become  me, 
to  occupy  farther  your  Invaluable  time,  with  minute  and 
petty  details,  respecting  even  the  extraordinary  circumstan- 
ces of  the  case,  which  I  am  about  to  have  the  honour  of 
submitting  to  the  cognizance  of  this  Court.  Therefore, 
my  Lords,  I  shall  now  confine  my  observations  to  the  in- 
ferences which  may  appear  to  be  deducible,  from  a  candid 
representation  of  mere  matters  of  Jact;  and  all  my  present 
remarks  shall  be  introduced  (in  compliment  to  your  Lord- 
ships) with  as  much  brevity,  as  is  consistent  with  that 
perspicuity,  which  the  remarkable  exigencies  of  this  ex- 
traordinary, and  almost  unprecedented  case,  so  loudly  call 
for,  in  the  presence  of  this  honourable  Court. 

"  It  is  with  the  most  lively  and  painful  emotions  of  regret, 
that  I  rise  to  announce  a  most  unpleasant  task  which  has 
fallen  to  my  lot,  as  nothing  can  be  found  more  grating  to 
a  feeling  mind,  than  the  irksome  duty  of  a  public  accuser. 
Conscious,  my  Lords,  of  the  arduous  nature  of  my  present 
undertaking,  I  rise,  with  considerable  diflidence,  and  la- 
bouring in  the  trammels  of  that  timidity  and  inexperience 
so  natural  to  a  young  man  in  my  situation,  who  has  never 
before  had  occasion  to  make  an  appearance  in  open  Court; 
of  course,  I  most  humbly  entreat  the  utmost  stretch  and 
extent  of  your  Lordships'  indulgence  upon  this  novel,  and 
certainly  moat  interesting,  occasion. 

"  The  discussion  to  which  I  am  about  to  call  the  atten- 
tion of  your  Lordships,  opens  up  a  field  not  for  argument 
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I  trust,  since  the  points  of  law  have  been  set  at  rest,  (as  I  hope, 
long  ago)  but  a  field  for  descant  and  declamation,  worthy 
of   the   graceful,    flowing    eloquence   of  a   Cicero,    and  the 
overwhelming   rush  of  the  mighty    torrent   of  vehemence 
bursting  with  impetuosity,  whilst  pouring  in  cataracts,  from 
the  mouth  of  a    Grecian   Demosthenes.     Every  trope  and 
figure  of  ;rhetoric,  and  every  force,  ,and  flower  of  language, 
might   undoubtedly   be  culled,    to   the    greatest   advantage, 
in  this  favourite  spot,  so  often  resorted  to  by  the  greatest  of 
the  leading  orator*  of  the  day;  but  as  that  is  quite  foreign 
to  my  present  purpose,  and  the  line  of  my  profession;  and  > 
as  respect  and  honour  must  be   paid  (in  obedience  to  the 
law,  and  the  religion  of  the  country)  to  all  those,  to  whom 
tribute  is  due,  let  me  enter  upon  my  grounds  of  accusation 
with  candour,   delicacy,  and  decency:  and  since  a  resolution 
must  at  last  be  taken  to  enter  upon  this  Herculean  labour, 
single-handed f  and  unassisted,  tliere  is  none  so  likely  to  be 
supported    with  firmness,    as  that  which  has  been  adopted 
\j'ith  moderation ;   especially,  as  I   have  not  the  honour  of 
being   at    all    acquainted  with,    or   even  personally   known 
to  the  Gentleman  whose  judgment  I  have  just  now  brought 
under  review  of  your  Lordships,  and  of  course,  cannot  be 
suspected  of  any  improper,  malevolent,  or  hostile  motives, 
against   Mr.    Robert  Hamilton,   the  Deputy  Sheriff  of  the 
County  oi  Lanark. 

"  My  Lords,  agreeably  to  the  ancient  established  forms  of 
this  honourable  Court,  and  the  invitation  of  your  Lord- 
ships, just  now  issued  through  the  medium  of  the  Macer's 
proclamation  at  the  bar:  I  rise  for  the  purpose  of  an- 
nouiicing,  that  I  now  mean  to  arraign  Mr.  Robert 
Hamilton,  Deputy  Sheriff  of  the  County  of  Lanark,  of  a 
high  misdemeanour,  in  attempting  to  sap  the  founda- 
tions of  the  constitution  of  the  country;  and  I  hold  in 
my  hand  what  I  conceive  to  be  (with  the  utmost  defer- 
ence to  whatever  shall  appear  to  be  the  opinion  of  your 
Jjordships,  and  this  honourable  Court)  the  most  incon- 
testible    evidences,    and    public    documents    of    the    hei- 


nousness  of  his  ofFence,  Inasmuch  as  he  is  now  accused 
of  a  most  glaring  and  outrageous  attack  upon  the  liberty 
c'f  the  press;  the  civil  rlglits,  immunities,  and  privileges 
of  a  British  subject;  and  the  fundamental  principles  of  that 
constitution,  which  is  the  boast,  the  pride,  and  the  glory 
of  a  free-born  Briton! 

"  My  Lords,  I  believe  it  has  never  been  attempted  to  be 
denied,  (agreeably  to  the  language  of  a  celebrated  Politician 
«f  tjie  last  century)  that  the  liberty  of  the  press,  is  undoubt- 
edly the  palladium  of  all  the  civil,  political,  and  religious 
rights  and  privileges  of  ^n  Englishvian ;  and  shall  it  be  said, 
that  in  the  beginning  of  the  nineteenth  century,  the  inhabitants 
of  the  kingdom  of  Great  Britain,  Jiorlh  of  the  Tweed,  arc 
to  remain  in  the  region  of  the  shadow  of  darkness  and  of 
ignorance ;  whilst  their  brethren  in  the  South,  are  basking 
in  the  sunshine  of  light  and  of  liberty!  No,  my  Lords, 
heaven  forbid,  that  whilst  the  dearest  rights,  and  most  in- 
valuable privileges  of  the  subject  are  respected,  dcjendcdy 
and  guarded  in  England,  with  the  most  watchful  jealousy, 
that  they  shall  be  trampled  upon,  and  trodden  down  under 
foot,  in  that  part  of  his  Majesty's  dominions  called  Scot- 
land! 

"  Tell  it  not  in  the  North,  for  Heaven's  sake,  my  Lords! — 
let  it  not  be  known,  or  so  much  as  whispered  in  the  South; 
that  whilst  the  Secretary  of  State,  with  the  Privy  Council  at 
his  back,  and  armed  with  all  the  delegated  executive  authori- 
ty of  the  civil  power,  has  not  dared  to  interefere  with  the 
liberty  of  the  press  in  England,  without  the  assistance  of  the 
verdict  of  a  special  jury:  yet  the  Deputj/  Sheriff  oi  the  coun- 
ty of  Lanark,  has  had  the  temerity  rashly  to  attempt  introdu- 
cing in  Scotland,  the  hateful,  oppressive,  and  sirocco-\\ke 
system,  of  an  iiuprimatur;  an  odious  and  obnoxious  satel- 
lite of  degeneracy  and  corruption,  totally  unknown,  thank 
Heaven!  in  the  noble  fabric  of  British  liberty  and  indepen- 
dence; and  only  to  be  found  in  the  cabinet  of  that  scourge  of 
til.;  human  race,  the  blood-thirsty  tyrant  of  the  continent 
of  Europe ! !  I 


c«  The  case  which  I  have  the  honour  of  introducing  to  the 
notice  of  your  Lordships,  is  by  no  means  an  affair  of  trivial  im- 
portance. It  is  true,  my  Lords,  that  it  is  a  matter  in  which 
I  am  interested  as  an  individualj  but  it  is  also  true,  that  it  is 
a  matter,  in  which  my  partners^  and  my  J ello-io- citizens,  are 
deeply  interested;  and  your  Lordships'  decision  upon  the 
point  of  law  at  issue,  is  of  the  utmost  consequence-  to  eve- 
ry individual,  under  the  protection  of  the  crown  of  the  unit- 
ed Empire  of  Great  Britain  and  Ireland,  as  it  is  fraught  and 
pregnant  virith  consequences  of  either  the  most  beneficial,  or 
the  most  pernicious  and  dangerous  tendency,  to  the  liberty  of 
the  subject. 

*<  It  was  advanced  by  the  same  elegant  writer  whom  I  have 
already  had  the  honour  of  quoting  to  your  Lordships,  "  that 
««  one  precedent,  creates  another,  as  whatever  was  fact  yester- 
"  day,  will  to-day  or  to-morrow  be  doctrine,  for  they  soon  ac- 
««  cumulate  and  constitute  law.  Examples  are  supposed  to 
*f  justify  the  most  dangerous  measures,  and  where  they  do  not 
<«  suit  exactly,  the  deficiency  is  but  too  often  supplied  by 
«  analogy.  Be  assured,  that  the  laws,  which  protect  us  in 
«'  our  civil  rights,%row  out  of  the  constitution,  and  they  must 
«  fall  or  flourish  with  it."  This  my  Lords,  is  not  the  cause 
of  faction,  or  of  party,  but  the  common  interest  of  every  man 
in  the  Island  of  Great  Britain.  When  tyrants  and  oppressors 
are  forgotten,  when  the  force  and  direction  of  personal  satire 
is  no  longer  understood;  and  when  measures  are  only  felt  in 
their  remotest  consequences,  these  maxims  will  be  found  to 
contain  principles  worthy  of  being  transmitted  even  to  late* 
posterity;  as  they  cxliort  and  conjure  us  never  to  suffer  an  in- 
vasion of  our  political  constitution  to  pass  by  (however  mi- 
nute the  instance  may  appear,)  without  a  determined,  perse- 
vering resistance. 

«<  The  grief',  concern,  and  amazement,  to  which  this  cxtra- 
ordiiKii-y  stretch  of  the  civil  power  in  the  hands  of  the  She- 
riff'-Depute  has  given  rise  in  tlie  City  of  Glasgow,  cannot  be 
depicted  in  terms  sufficiently  strong,  in  language  suffitlently 
energetic,  or  in  colours  sufficiently  glowing. 


«  The  alarming  indications  which  the  unexpected  appear- 
ance in  the  heavens,  of  that  celestial  stranger,  (or  strange 
celestial  as  it  has  been  emphatically  styled  by  some  folks) 
now  shedding  its  benign  influence  over  our  northern  hemis- 
phere, was  not  productive  of  half  so  much  curiosity  and  co7i- 
stcrnatioTiy  among  our  learned  and  sagacious  astronomers,  and 
our  timid  old  women,  antique  spinsters  and  children;  as  this 
late  interference  with  the  liberty  of  the  press,  has  actually 
occasioned  among  the  quidnuncs  of  the  Exchange  and  Coffee- 
rooms  of  the  City  of  Glasgow !  The  near  and  still  nearer  ap- 
proach of  the  onCf  did  not  threaten  to  introduce  greater  co7i- 
Jusion,  disorder^  and  dismai/,  into  the  solar  system,  than  this 
sudden  invasion,  and  daring  innovation  of  the  other,  (exem- 
plified in  this  public  attack  upon  a  hitherto  free  press,)  actu- 
ally appeared  ready  to  introduce  into  the  fundamental  princi- 
ples of  a  constitution,  which  connects  tlie  safetij  and  liberty 
of  the  subject  with  t\\e  freedom  of  the  press.  ' 

«  It  is  almost  unnecessary  to  remind  you.  my  Lords — that 
the  dearest  interests  of  this  country,  are  its  laws  and  its  consti- 
tHtiont  and  against  every  attack  upon  these,  there  will,  I 
hope,  be  always  found  amongst  us,  the  frmest  spirit  of  resist- 
ance! Was  it  not,  when  fighting  pro  aris  ct  focisj  and 
for  these,  that  our  forefathers  chose  as  their  watchwords  to 
cheer  them  in  battle,  the  ever  memorable  motto,  of  Didce 
et  decorum  est,  2^-0  patria  viori?  Was  it  not,  my  Lords,  for 
the  purpose  of  transmitting  these  pure  and  uncontaminated,  to 
their  children,  and  their  children's  children,  even  to  the  latest 
posterity,  that  the  best^  the  bravest,  and  the  pivudcst  blood  of 
our  noble  ancestors  was  shed  on  the  scail'old  and  in  the  field, 
whilst  the  furrows  of  their  country  were  actually  saturated 
from  the  vital  source  of  their  existence,  and  the  plains  of  Ca- 
ledonia absolutely  inundated  with  their  patriotic  blood!" 

"  We  owe  it,  my  Lords,  to  our  valiant  ancestors,  to  preserve 
entire  those  rights,  privileges,  and  immunities,  which  they 
'  have  committed  to  our  care;  and  we  owe  it  to  our  own  poste- 
rity, not  to  suffer  their  dearest  inheritance  to  be  cither  frit- 
tered away,  or  totally  destroyed.     But  if  it  were  possible  for 


US  to  be  insensible  of  these  sacred  claims,  there  is  yet  an  obli- 
gation binding  upon  ourselves,  from  which  nothing  can  ac- 
quit us;  namely,  7i personal  interest,  which  we  cannot  possi- 
bly surrender.  To  alienate  even  our  own  rights  would  b?  a 
crime,  as  much  surpassing  that  ot  suicide,  as  a  life  of  civil 
security  and  freedom  is  superior  to  a  bare  existence;  and  if 
life  be  the  bounty  of  Heaven,  we  scornfully  reject  the  noblest 
part  of  the  gift,  if  we  consent  to  surrender  the  exercise  of 
these  civil  and  religious  rights  and  privileges,  without  which 
the  condition  of  human  nature,  is  not  only  miserable,  but  truly 
contemptible !  When  the  constitution  is  openly  invaded,  when 
the  first  original  right  of  the  people,  from  which  all  laws  de- 
rive their  authority,  is  directly  attaciced,  inferior  grievances 
naturally  lose  their  interest,  and  are  suffered  to  pass  by  with- 
out observation  or  punishment.  It  is  not,  therefore,  very 
wonderful,  my  Lords,  that  the  case,  which  I  am  about 
to  bring  before  your  Lordships,  and  this  honourable  Court^ 
should  have  so  much  occupied  the  attention  of  the  citi- 
zens of  Glasgow,  and  have  rouzed,  and  actually  engrossed, 
the  whole  observation  and  anxiety  of  the  people,  who  are 
waiting  with  the  utmost  impatience  (as  may  be  seen  from 
this  crowded  Court)  in  order  to  learn  yOur  Lordships'  decision, 
upon  the  merits  or  demerits  of  this  almost  unprecedented,  and 
most  extraordinary  occurrence. 

"  The  motives  from  which  I  may  possibly  be  suspected  to 
have  taken  this  opportunity  of  bringing  this  cause  under  your 
Lordships'  review,  are  of  little  importance,  compared  with 
the  facts  themiclvcs,  and  the  observations  I  have  just  now 
made  upon  them.  Without  any  vain  professions  of  integrity, 
which  might  possibly  be  suspected,  and  called  in  question, 
I  hope  that  I  shall  show  myself  steady  in  effect,  not  only  to 
the  interests  of  myself  and  partners,  but  a  sincere  patriot  and 
friend  to  the  interests  of  my  fellow-citizens  and  countrymen 
leaving  them  to  judge  whether  or  not  I  am  actuated  by  im- 
proper motives,  or  whether  I  am  not  animated  by  a  just  and 
honourable  purpose,  of  obtaining  a  proper  satisfaction  to  the 


laws  of  my  country,  equal  If  possible  to  the  violation  tliey 
have  suflcred!" 

"  Having  already  detained  your  LordsiiipLS  much  longer 
than  perhaps  this  Honourable  Court  expected,  I  shall  now 
proceed  to  put  my  cause  and  the  documents  attached  to  the 
same,  into  the  hands  of  such  Counsel  as  your  Lordships  shall 
be  pleased  to  appoint,  to  assist  me  In  discussing  tlie  points 
of  law  connected  with  this  interesting  cause ;  not  doubting 
but  this  Honourable  Court  will  pardon  my  having  already 
trespassed  so  far  upon  their  time  and  patience,  whilst  open- 
ing up  a  case  wherein  the  feelings  of  myself  and  friends  are 
so  very  deej)ly  interested. 

«  Prefi^us  to  concluding  my  observations,  I  sliall  now, 
howeveri  #Ith  your  Lordships*  permission,  read  the  following 
short  advertisement  which  appeared  in  the  Glasgow  Chronicle, 
(a  respectable  and  ably  conducted,  independent  newspaper) 
of  Tuesday  last  the  17th  September.  «  The  public  are  res- 
'<  pcctfully  informed,  that  the  third  edition  of  Mr.  David 
«'  Wollison's  interesting  publication,  upon  the  subject  of 
««  the  conduct  of  the  House  of  More  and  Bannatynes,  as 
*f  Trustees  upon  bankrupt  estates,  has  been  delayed  solely 
«  in  consequence  of  the  Sheriff-Depute  of  the  county  of 
*'  Lanark  having  granted  an  interdict,  at  the  request  of 
*«  Alexander  M'Grigor,  writer  in  Glasgow,  and  at  the  in- 
«  stance  of  ^Ix.  Dugald  Bannatyne,  and  his  Commissioners, 
**  Messrs.  James  Gibb,  William  Scott,  and  Robert  Craig.'* 
The  prayer  of  whose  Petition  had  been  previously  presented 
to  tlie  Magistrates  of  the  City  of  Glasgow,  and  unanimously 
rejected  by  their  Honours,  as  containing  a  request  highly 
illegal  and  unconstitutional !! ! 

"  This  Insti  and  most  important  fact,  I  consider  of  the 
greatest  consequence  to  my  cause,  and  deserving  to  be  point- 
ed out  in  the  most  marked  and  prominent  manner  to  the 
notice  of  your  Lordships;  because  it  proves,  that  I  have 
by  no  means  presented  myself  in  the  presence  of  this  Court 
rashly  and  unadviscdli/,  as  my  own  humblt*  opinion  had  thus 
received,  a«  it  would  rlppear,  the  sanction  of  an  unanimous  de- 
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clbion  of  the  whole  of  the  Honourable  the  Magistrates  and 
learned  Assessors  of  this  great  and  wealthy  City,  which  ac- 
tually ranks  the  second  in  point  of  population  and  commer- 
cial respectability  in  an  Empire  that  is  at  this  moment  the 
'■jconder  and  the  envy  of  an  admiring  world ! 

««  When  I  humbly  recall  to  the  recollection  of  this  Honour- 
able Court  the  many  flattering  compliments  which  have  fre- 
quently been  paid  to  the  learning,  the  discernment,  and  the 
ability  and  talents  of  the  Gentlemen  who  are  the  Assessors 
of  the  City  of  Glasgow,  by  the  Senators  of  the  College  of 
Justice  in  Edinburgh,  at  whose  bar  one  of  these  able  and 
experienced  Lawyers  had  the  honour  of  practising  for  a  course 
of  vears,  much  to  his  own  credit,  and  the  entire  satisfaction 
of  that  Right  Honourable  Court;  I  presume  that  I  am  only 
paving  the  tribute  of  honour  to  those,  to  whose  merits  res- 
pect is  unconditionally  due;  whilst  at  the  same  time,  I  am 
no  doubt  to  wield  this  fact  just  now  stated,  as  a  most  invin- 
cible weapon,  and  very  powerful  argument,  in  favour  of  my 
own  cause. 

"  Your  Lordships  will  be  pleased  to  observe,  that  the  pub- 
lication in  question  (which  I  now  hold  up  in  my  hand  in  the 
view  of  the  audience  of  this  Honourable  Court)  is  neither  a 
huge  folio — a  ponderous  quarto — a  dapper  octavo — nor  even 
■.\  smart,  little,  natty  duodecimo,  printed  by  Bensley  or  Bal- 
hintyne  upon  hot-pressed  wire  wove-paper,  nor  is  it  even 
elegantly  bound,  gilt  or  lettered  on  the  back!  and  I  can  as- 
sure your  Lordships,  upon  my  lionour,  that  it  is  neither  an 
attack  upon  Church  or  State,  nor  upon  King,  Lords  or 
Commons.  It  is  neither  a  collection  of  Pamphlets, — 
Songs,  or  Sermons ; — it  is  not  even  a  Novel,  or  a  Romance, 
although  it  contains  perhaps  a  little  of  the  spirit  of  them  all, 
but  is  a  species  of  non-descript,  since  it  is  in  fact  as  your 
Lordships  may  perceive,  a  few  harmless  detached  sheets  of 
documents  upon  the  subject  of  the  affairs  and  concerns  of 
myself  and  partners,  drawn  up  at  the  request  of  some 
of  those  creditors  most  deeply  interested;  and  published 
not   for  sale,  but   merely   circulated   through   the   medium 
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of  the  post-oITicc,  at  (Unercnt  intervals,  for  behoof  of  tlie 
Gentlemen  interested  in  the  various  concerns  of  the  individual 
partners  of  the  House  of  Mollison,  Turnhull  and  Co.  involv- 
ing claims  to  the  extent  of  about  ^40,000  sterling  connected 
with  the  mother  countries,  and  also  the  colonics  of  Europe. 

"  They  chiefly  contain,  my  Lords,  a  few  letters  and  docu- 
ments (with  appropriate  strictures,  equally  original  and  amus- 
ing perhaps)  of  some  of  the  partners  of  the  house  of  More 
and  Bannatynes,  accountants  in  Glasgow,  and  wholesale 
dealers,  forestallcrs,  and  monopolizers  of  bankrupt  estates 
for  the  county  of  Lanark,*  upon  the  subject  of  the  illegal,  ir- 
regiclavy  and  immcthodical  system  of  management,  pursued 
by  their  ostensible  representative  Mr,  Dugald  liannatyne,  whose 
conduct,  character,  and  transactions,  are  sufliciently  well 
known  to  your  Lordships,  as  he  has  already  been  so  often 
brought  upon  his  marrow-bones,  before  the  Court  of  Session; 
where  the  most  pointed  censures  and  animadversions  of  that 
Right  Honourable  Court  have  been  repeatedly  levelled  at  the 
highly  improper  connection  which  has  so  long  subsisted  be- 
tween himself  and  his  Brother,  with  Mr.  John  More,  Cashier 
of  the  Glasgow  branch  of  the  Royal  Bank  of  Scotland. 

"To  your  Lordships,  who  have  not  an  opportunity  of  judg- 
ing of  the  truth  and  force  of  these  observations,  I  must  take 
the  liberty  of  here  stating,  that  so  exceedingly  unpopular  have 
these  Gentlemen  actually  become  in  the  eyes  of  the  merchants 
of  Glasgow,  and  such  is  the  terror,  abhorrence,  and  disgust, 
with  which  the  coalition  of  the  various  interests  and  influence 
possessed  by  the  several  individuals  composing  the  firm  of 
More  and  Bannatynes,  isviewedby  the  most  respectable  charac- 
ters in  this  city,  that  a  sufficient  number  of  them  can  scarcely 
be  at  any  time  brought,  unless  by  compulsion,  to  attend  a 
meeting  where  Mr.  Dugald  Bannatyne  is  to  preside. 

<«  Such,  my  Lords,  is  the  rooted  antipathy  in  fact,  with  which 
the  citizens  of  Glasgow  view  the  baneful  efFects  of  the  inter- 
ference of  what  appears  to  them  as  the  cloven-foot  of  Royal 
Bank  influence,  that  it  actually  operates  with  an  effect  some- 
what similar  to  wliat  I  have  known  (from  residing  occasion- 
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ly  in  the  west  end  of  London^  to  be  produced  by  what  is 
there  emphatically  styled  a  Burning  Slianie!  For  as  this  in- 
genious contrivance,  when  stationed  at  the  door  of  houses  of 
bad  fame  (which  are  sometimes  detected  even  in  the  most 
respectable  and  dashing  fasliionable  neighbourhoods,  as  the 
nests  of  wasps  and  hornets  generally  infest  the  most  genial 
climes  and  soils)  in  order  to  warn  the  inhabitants  of  these  par- 
ticular streets  or  squares,  in  which  the  priestesses  of  the  Pa- 
phian  goddess  have  set  down  their  nunneries  and  otlier  ecclesi- 
astical establishments  i  it  generally  has  the  effect  of  causing 
them  either  to  sheer  off"  in  time,  or  to  avoid  all  intercourse 
with  their  neighbours;  so  the  abhorrence,  antipatliy,  and  dis- 
gust, to  which  I  just  now  alluded,  have  positively  attached  a 
gpecies  of  Burning  Shame  to  the  concern  of  More  and  Ban- 
natvnc,  which  (like  the  apparent  flame  in  the  tail  of  the  glow- 
worm) follows  it  wheresoever  it  goes! 

"  In  fact,  so  notorious  is  \ht  fama  damosot  which  hath, 
time  immemorial,  gone  abroad  against  the  character  of  the 
inhabitants  of  almost  every  house  in  the  purlieus  of  their 
present  counting-house,  tliat  it  has  been  shrewdly  remark- 
ed by  some  of  the  wags  in  town,  that  if  a  Burning  Shatne 
lud  been  brought  from  London  to  that  neighbourhood,  it 
would  scarcely  have  been  possible  to  place  it  wrong ! 

*«  In  short,  my  Lords — and  to  sum  up  the  whole  of  my  infe- 
rences, deductions,  and  conclusions,  upon  this  topic,  in  a  very 
few  words ;  the  system  adopted,  by  the  Tyrant  of  France  with 
regard  to  the  commerce  of  the  continent,  cannot  possibly  be 
more  obnoxious,  and  more  repugnant  to  the  wishes,  ihe  feel- 
ings, and  the  interests  of  the  whole  of  Europe,  than  this  hate- 
ful coalition  has  already  become  to  those  of  the  most  respecta- 
ble of  the  merchants  and  manufacturers  of  the  city  of  Glas- 
gow!!! 

*«  But  as  it  is  my  wish  to  impress  upon  your  Lordships  recol- 
lection, that  the  matter  presently  at  issue  before  this  Honour- 
able Court,  is,  as  I  apprehend,  the  mere  constitutional  points  of 
law,  to  which  I  am  anxious  to  confine  my  owt\  observations,  I 
shall  not  intrude  further  upon  your  invaluable  time  at  such  a  late 
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Jiour,  by  entering  more  at  large  into  the  origin,  ristf,  and  pro- 
gress, or  tlic  respective  merits  or  demerits  of  the  publication 
in  question;  but  conclude  by  requesting  your  Lordshipo'  opi- 
nions and  judgment  upon  this  unconstitutional  abme  of  the 
prerogative  of  the  civil  povi^cr,  exemplified  in  thir,  sinj^ular  and 
almost  unprecedented  interdict  of  Mr.  SherilF  Hamilton's,  af- 
ter hearing  such  counsel  at  the  bar  as  your  Lordships  will  see 
it  necessary  to  appoint,  for  the  purpose  of  assisting  me  in  dis- 
cussing such  of  the  knotty  points  of  law,  as  do  not  come  with- 
in the  usual  general  knowledge  of  a  mere  merchant,  whose 
pursuits  and  avocations  arc  so  foreign  to  the  province  and  pro- 
fession of  a  lawyer,  although  I  am  a  little  acquainted  with  the 
practice,  the  spirit,  and  the  principle  of  the  laws,  in  reference 
to  the  broad  basis  of  the  constitution,  peculiar  to  both  sides  of 
the  Tweed." 


After  Mr.  Mollison  hatl  addressed  the  Court,  the  SherifT, 
in  justification  of  himself  for  granting  the  interdict,  stated  what 
has  been  already  mentioned  in  the  foregoing  proceedings.  lie 
further  observed,  that  he  considered  the  complaint  had  been 
brought  before  the  Court  in  an  irregular  shape,  as  the  procla- 
mation was  only  intended  to  give  redress  in  thooC  cases  where 
any  of  the  Sheriffs  had  been  guilty  of  malversation  in  office; 
but  not  in  those  which  were  in  dependence,  or  where  only  an 
interlocutory  sentence  had  been  pronounced,  which  may 
have  proceeded  upon  an  error  in  juilgment,  even  supposing  he 
had  fallen  in  to  such  an  error  in  the  present  case.  The  Sheriff 
further  stated,  that  as  the  interdict  was  only  an  interim  one, 
and  as  he  had  not  scjn  Mr.  Mollison's  Answers,  for  the  rea- 
sons already  mentioned,  he  would  bestow  all  the  attention  in 
his  power  in  considering  the  process,  so  soon  as  it  was  trans- 
mitted to  him  to  advise,  and  that  he  would  give  such  a  judg- 
ment upon  it  as  should  appear  to  him  to  accord  with  the 
ends  of  law  and  jujlice. 
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•  After  Mr.  MoUison  and  the  Sheriff  had  been  heard,  the 
Judges  gave  the  opinions  already  noticed  in  the  proceedings, 
which  have  also  been  there  considered.  They,  moreover, 
concurred  in  the  opinion  of  the  Sheriff,  that  the  proclamation 
was  not  intended  to  give  redress  in  cases  of  the  present  na- 
ture, but  only  in  those  where  the  Sheriffs  had  actually  malveis- 
eel  in  tlieir  office ;  which  they  did  not  consider  the  Sheriff  of 
Lanark  had  done  in  this  case,  since  the  interdict,  (even  sup- 
posing it  not  well-founded)  could  amount  to  no  more  than  an 
error  in  judgment;  against  which  Mr.  MoUibon  had  a  reme- 
dy by  advocating  the  cause  to  the  Court  of  Session,  after  a 
definitive  sentence  was  pronounced. 

As  the  proclamation  that  is  made  at  the  close  of  the  Court, 
was  intended  to  give  redress  to  any  party  who  may  have  been 
aggrieved  by  the  Sheriffs  in  the  execution  of  their  office ;  and  as 
the  distinction  made  in  this  case  between  a  malversation  in  of- 
fice and  an  eiror  i7i  judgment,  seems  to  be  the  main  point  upon 
which  the  regularity  or  competency  of  preferring  the  present 
complaint  appears  to  resr,  the  following  observations  shall  be 
made  upon  that  distinction.     And, 

1st,  It  will  be  observed,  that  the  ceremony,  (which  has 
been  of  ancient  and  immemorial  usage)  of  calling  up  the 
Sheriffs,  in  order  that  the  lieges  may  have  an  opportunity  of 
obtaining  immediate  redress  against  any  act  of  oppression  or 
malversation  in  office  of  which  the  Sheriffs  may  have  been  guil- 
tv,  is  one  of  the  most  valuable  parts  of  the  law  and  constitu- 
tion of  this  country.  For  it  gives  the  poorest  of  his  Majesty's 
subjects  an  opportunity  of  obtaining  immediate  justice  against 
a  public  officer  vested  with  very  extensive  powers,  without 
being  obliged  to  raise  and  prosecute  an  expensive  and  litigious 
kw-suit  against  him  before  the  Court  of  Session,  in  which 
such  person  can  plead  and  defend  his  own  cau^e  at  litle  or  no 
expense.  This  invaluable  privilege  was  particularly  com- 
mented upon  by  Lord  Justice  Clerk,  when  last  on  the  Circuit 
at  Dumfries,  on  the  ITth  of  September;  and,  as  it  may  be 
gratifying  to  tlie  reader  to  know  what  his  Lordship  said  upon 


that  occasion,  as  reported  in  the  newspapers,  particularly  iu 
the  Glasgow  Chronicle  of  the  24th  September,  his  observa- 
tions are  here  inserted,  and  were  as  follows : — «  The  ccre- 
i<  mony  of  calling  the  Sheriff  of  the  county  of  Dumfries,  and 
"  the  Steward  of  the  Stewartry  of  Kirkcudbright,  having 
««  been  gone  through,  the  Lord  Justice  Clerk,  after  rc- 
"  fening  to  those  ancient  times,  when  the  power  of  the 
"  persons  in  whose  hands  these  offices  were  vested,  rendered 
*»  the  interference  of  the  Crown  absolutely  necessary  for 
«'  the  protection  of  the  subject  from  the  abuse  of  their 
**  authority,  congratulated  those  Gentlemen  and  the  county, 
«  that  their  tried  experience  and  integrity,  together  with  the  im- 
«'  proved  state  of  society,  had  long  since  rendered  this  a  mere 
*'  Jbnn  and  ceremony — a  ceremony,  however,  which  he  hoped 
*<  never  to  see  abolished,  inasmuch  as  it  must  serve  to  remind 
"  them,  himself,  and  all  who  were  placed  in  autliority,  of  the 
*•'  duties  incident  to  their  respective  stations ;  but  from  which 
«  they  were,  as  men,  liable  more  or  less  to  swerve  j  but  more  es- 
"  pecially,  as  it  served  to  show  to  all  classes,  from  the  high- 
«'  est  to  the  lowest,  that  wherever  injustice  or  oppression  cx- 
«'  isted,  protection  and  redress  were  sure  to  be  found  in  tiie 
«  superior  power  of  the  law  and  of  the  Crown." 

The  proclamation  made  at  the  close  of  the  Court  is  found- 
ed upon  the  act,  l^S?,  chap.  103.  which  is  as  follows: — 
"  Item,  it  is  statute  and  ordained,  that  there  be  charge  given 
*'  to  the  Justice,  that  he  in  time  to  cum,  the  last  day  of  his 
*<  aire,  give  ane  assise  to  the  Schireffe  and  Crowner,  gif  they 
"  have  used  and  done  their  office  troulie.  And  gif  they  be 
"  convict  and  founden  false  therein,  that  they  be  punished 
*'  therefore,  after  the  form  of  law,  and  their  demerites.'' 

From  this  statute  it  is  obvious,  that  it  is  only  in  cases  where 
the  Sheriffs  malverse  in  office,  that  complaints  are  competent 
to  be  made  against  them,  in  consequence  of  the  above  pro- 
clamation; but  it  may  be  a  question.  What  is  a  malversation  in 
office?  And  how  is  this  to  be  distinguished  from  an  error  in 
judgment?  It  is  humbly  apprehended,  that  a  Judge  maybe 
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said  to  malverse  in  office,  either  when  he  exceeds  his  powers, 
or  when  he  irjiises  to  exercise  them  when  required,  in 
matters  that  are  legal.  And  although  he  may  do  either  of  these 
from  an  error  in  judgment,  yet  it  is  from  the  act  itself,  that 
the  malversation  falls  to  be  judged  of.  Supposing,  for  ex- 
ample, an  inferior  Judge  should  grant  a  warrant  of  impri- 
sonment on  a  civil  obligation,  ad  factum  prccstand urn ,  as  was 
done  by  the  Sheriff  of  Perth,  in  the  case,  Murray  v.  Bisset, 
{ISth  December,  1810)  although  this  warrant  vi  as  granted 
from  an  error  in  judgmcnty  yet  the  Court  found  it  was  idtra 
vires  of  the  Sheriff.  And  as  the  party  who  had  applied  for 
it  was  found  liable  in  damages  and  expenses  for  wrongous 
imprisonment,  it  was  thought  that  the  Sheriff  would  also  have 
been  found  liable  for  these,  had  he  been  made  a  party  to  it : 
And  the  plea  of  an  error  in  judgment  would  not  have  availed 
him  in  this  case,  seeing  that  the  same  plea  might  be  set  up  in 
every  case,  where  the  lav/  was  grossly  viol^ed,  especially  consi- 
dering that  every  Judge  is  bound,  and  must  be  presumed  to 
know,  the  extent  of  his  own  powers.  Now,  as  the  Press  was 
declaimed  free  by  the  Act  IGQi,  of  course,  no  publication  could 
legally  be  interdicted  as  libellous,  till  after  it  was  legally  found 
to  be  such.  Although,  therefore,  the  interdict  granted  by 
the  Sheriff  might  proceed,  (as  it  will  be  allowed  it  did  pro- 
ceed) upon  an  error  in  judgment,  yet  it  is  apprehended  it 
was  an  exercise  of  power  beyond  that  with  which  the  Sheriff 
was  invested. 

Considering,  too,  the  nature  of  the  interdict,  being  an  in- 
fringement on  the  liberty  of  the  Press,  and  that  the  Petition 
craving  it  was  tagged  to  the  end  of  a  summary  and  anoma- 
lous complaint,  for  alleged  defamation,  it  is  apprehended  that 
the  novelty  of  the  application,  and  the  shape  in  which  it 
was  made,  might  have  at  once  prevented  the  Sheriff  from 
entertaining  it  at  all,  as  it  did  (he  Magistrates;  so  that  un- 
less the  above  proclamation  had  no  meaning,  it  is  apprehend- 
ed, with  all  deference,  that  a  case  never  occurred  where  a  party 
who  considered  himself  aggrieved,  could  with  more  propriety 
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complain  of  a  Sheriff*  to  the  Judges  of  the  Circuit,  or  avail 
himself  of  a  form  of  Couit  fraught  with  such  wisdom  and 
public  utility. 

Although  the  circumstances  of  the  present  case  have  sug- 
gested the  above  observations,  yet  it  is  hoped,  that  a  subject 
of  such  magnitude  and  importance  to  the  public  at  large, 
will  not  be  allowed  to  rest  here,  but  will  excite  the  at- 
tention of  those  who  are  much  better  qualified  to  do  it 
justice. 


TH^   ENR. 


W.  Lang,  Printer, 
62,  Bell-Strtet. 


